S290840

IN THE
SUPREME COURT OF CALIFORNIA

BRING BACK THE KERN et al.,
Plaintiffs and Respondents,

V.

CITY OF BAKERSFIELD,
Defendant and Respondent.

NORTH KERN WATER STORAGE DISTRICT et al.,
Real Parties in Interest and Appellants.

Review of a Decision by the Fifth District Court of Appeal, Case
No. F087487; Consolidated with Case Nos. F087503, F087549,
F087558, F087560, and FO8770

Appeal from Kern County Superior Court Case No. BCV-22-
103220 (Honorable Gregory A. Pulskamp, Presiding)

APPLICATION TO FILE AMICUS CURIAE BRIEF IN
SUPPORT OF REAL PARTIES IN INTEREST AND
APPELLANTS; PROPOSED AMICUS CURIAE BRIEF

COUNSEL CONTINUED ON NEXT PAGE

Document received by the CA Supreme Court.



FERGUSON CASE ORR PATERSON LLP
Neal P. Maguire (SBN 234531)
1050 South Kimball Road
Ventura, California 93004
Telephone: (805) 659-6800
Fax: (805) 659-6818
nmaguire@fcoplaw.com

Attorneys for Proposed Amicus Curiae, WHEELER RIDGE-

MARICOPA WATER STORAGE DISTRICT

Document received by the CA Supreme Court.



TABLE OF CONTENTS

TABLE OF AUTHORITIES ......coooiiiiiiiiiiiiiicecceccee A

APPLICATION TO FILE AMICUS BRIEF IN SUPPORT OF
REAL PARTIES IN INTEREST AND APPELLANTS.................. 5

PROPOSED AMICUS CURIAE BRIEF .......cccoociiiiiiiiiiiiiiiieens 7

A. Article X, Section 2 Compels Case-Specific Reasonableness
Determinations Even When The Public Trust Is At Stake. 7

B. A Reasonableness Determination Should Consider Impacts

To Intertwined Water SOULCeS .....ooueveeneeieieieeeieeeeeeeeeeeeeen, 7

C. CONCIUSION .ttt e e 9
CERTIFICATE OF WORD COUNT ...t 10
PROOF OF SERVICE ... 11

Document received by the CA Supreme Court.



TABLE OF AUTHORITIES

CASES

City of Barstow v. Mojave Water Agency
(2000) 23 Cal.4th 1224......cccoovviviiiiiieeeeeeeeeeeecccee e 7

National Audubon Society v. Superior Court
(1983) 33 Cal.38d 419 ....uuviiiiiieeeeeeeeeeeceeee e 7

Tulare Irrigation Dist. v. Lindsay-Strathmore Irrigation Dist.
(1935) 3 Cal.2d 489 .....uuveiiiiiiiriiiiiiiiiiiiiiiiaeee 7

CALIFORNIA CONSTITUTION

ATtICle X, § 2 5 7,8
STATUTES

Water Code

§ 10720 e e e 8

§ 10T20.7 oo 8

§ LOT2L i e e 8

STATE RULES

Cal. Rules of Court, rule 8.520.......cccccvuviiiuviiiieiiiinieiieeenn, 5

Document received by the CA Supreme Court.



APPLICATION TO FILE AMICUS BRIEF IN SUPPORT OF
REAL PARTIES IN INTEREST AND APPELLANTS

Under California Rules of Court, rule 8.520(f), Wheeler
Ridge-Maricopa Water Storage District (the District) requests
permission to file the attached brief as amicus curiae in support
of the position of the Real Parties in Interest and Appellants in
this appeal.

Interest of Amicus District

The District is a public agency with an elected board of
directors. Its territory is in Kern County south of the City of
Bakersfield. The District serves water for irrigation to
approximately 89,000 acres of farmland.

Historically, farmers in the area now encompassed by the
District pumped groundwater for irrigation.! As groundwater
levels in the region dropped, farmers formed the District in 1959
with the aim of supplementing their groundwater with imported
surface water from what is now the State Water Project.
Currently, the District receives its State Water Project surface
water through the Kern County Water Agency, a real party in
interest here.

In light of its particular circumstances in the region, the
District’s proposed brief respectfully requests this Court take into
account—under article X, section 2 of the California

Constitution—not only the reasonableness of the competing

1 The District’s territory overlies two subbasins within the larger
San Joaquin Valley Groundwater Basin.

5
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demands on the Kern River but also the indirect impact of the
Court’s decision on intertwined water supplies.
Authorship and Monetary Contribution

No party or counsel for a party authored the attached
proposed amicus brief in whole or in part. No party or counsel for
any party made any monetary contribution to fund the
preparation or submission of the attached brief. The District does
wish to note that its general counsel is colleagues (at Young
Woolridge, LLLP) with counsel for real party in interest North
Kern Water Storage District. The District’s general counsel
provided background information about the District to the author
of the proposed amicus brief.

Conclusion

The District respectfully requests the Court accept for filing

the attached amicus curiae brief in support of Real Parties in

Interest and Appellants.

Dated: May 4, 2026 Respectfully submitted,

FERGUSON CASE ORR
PATERSON LLP

WYy,

Neal Maguire, Attorneys for
Proposed Amicus Curiae,
WHEELER RIDGE-MARICOPA
WATER STORAGE DISTRICT
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PROPOSED AMICUS CURIAE BRIEF

A. Article X, Section 2 Compels Case-Specific
Reasonableness Determinations Even When The
Public Trust Is At Stake

Article X, section 2 limits all water rights to reasonable and
beneficial uses. (Cal. Const., art. X, § 2; see also City of Barstow v.
Mojave Water Agency (2000) 23 Cal.4th 1224, 1241-1242
(Mojave).) In a dispute between parties asserting competing
water rights, a trial court must first determine whether the
parties are reasonably and beneficially using water “giving
consideration to all factors involved.” (Mojave, supra, 23 Cal.4th
at p. 1242.) Because reasonableness “depends on the
circumstances of each case, such an inquiry cannot be resolved in
vacuo isolated from statewide considerations of transcendent
importance.” (Id., internal citation and quotation marks omitted.)
A reasonableness determination may differ depending on
whether there is plenty of water for all or whether there is “an
area of great scarcity and great need.” (Tulare Irrigation Dist. v.
Lindsay-Strathmore Irrigation Dist. (1935) 3 Cal.2d 489, 567.)

These same principles apply when there is an effort to
enjoin water production on the basis of the public trust doctrine.
(See National Audubon Society v. Superior Court (1983) 33 Cal.3d
419, 443-447.)

B. A Reasonableness Determination Should Consider
Impacts To Intertwined Water Sources

Farmers within the District initially relied solely on

groundwater pumping for their irrigation needs. They began

Document received by the CA Supreme Court.



importing surface water to supplement that supply and alleviate
1mpacts associated with excessive groundwater pumping in the
area. However, competing demands on the State Water Project
and other constraints (e.g., sustained periods of drought and
regulatory requirements) have limited the District’s ability to
1mport State water as well. So, while surface water comprises the
bulk of the District’s existing supply, groundwater still
contributes to meeting the irrigation needs of those in the
District. Many other public and private entities are in the same
boat, either directly or indirectly, in that they rely on both
surface and groundwater depending on availability.

Unfortunately, groundwater is not a panacea for the
region’s water ills. Even though the District had the foresight
decades ago to expand its water portfolio, surface water supplies
are limited. Groundwater 1s limited, too. The Sustainable
Groundwater Management Act of 2014 (SGMA) (Wat. Code, §
10720 et seq.), requires the sustainable management of many
basins. (Wat. Code, §§ 10720.7, 10721, subd. (x).) The
groundwater subbasins relied on by the District and its farmers
are subject to SGMA and have constrained supplies.

So, while this case is about the Kern River and the
instream use of its water, the District highlights the intertwined
nature of the region’s water supplies to demonstrate the
importance of considering, under article X, section 2, not only the
reasonableness of the competing uses of Kern River water but
also how decisions made about the Kern will reverberate
throughout the region. For example, the District neighbors the

8
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Kern Delta Water District (Kern Delta), a real party in interest
here. Kern Delta’s lands have received Kern River water for over
a century, which has significantly benefited groundwater aquifers
in the region. Reallocating Kern River surface water from historic
places of use, including agricultural uses south of the River, could
substantially affect those aquifers. It is critical that a
reasonableness analysis grapple with the indirect consequences

of reallocating surface water.

C. Conclusion
Of course, to take such consequences into account, the trial
court had to engage in a reasonableness analysis in the first
instance. Because it did not, the District supports the brief of the
Real Parties in Interest and Appellants. The District respectfully
requests the Court affirm the opinion of the Court of Appeal in

reversing the trial court’s grant of a preliminary injunction.

Dated: May 4, 2026 Respectfully submitted,

FERGUSON CASE ORR
PATERSON LLP

WY,

Neal Maguire, Attorneys for
Proposed Amicus Curiae,
WHEELER RIDGE-MARICOPA
WATER STORAGE DISTRICT
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CERTIFICATE OF WORD COUNT

Pursuant to California Rules of Court, rule 8.520(c) and (f),
I certify that this Proposed Amicus Curiae Brief contains 1,287
words, excluding the accompanying application, table of contents,

table of authorities, caption page, and this certificate.

Dated: May 4, 2026 Respectfully submitted,

FERGUSON CASE ORR
PATERSON LLP

WY,

Neal Maguire, Attorneys for
Proposed Amicus Curiae,
WHEELER RIDGE-MARICOPA
WATER STORAGE DISTRICT
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PROOF OF SERVICE

I am employed in the County of Ventura, State of California.
I am over the age of 18 and not a party to the within action; my
business address is 1050 South Kimball Road, Ventura, California
93004.

On May 4, 2026, I served the foregoing document described
as “APPLICATION TO FILE AMICUS CURIAE BRIEF IN
SUPPORT OF REAL PARTIES IN INTEREST AND
APPELLANTS; PROPOSED AMICUS CURIAE BRIEF” on
the interested parties in the action entitled: Bring Back the Kern,
et al. v. City of Bakersfield

Supreme Court of California, Case No. S290840;

Court of Appeal of the State of California, Fifth Appellate
District, 8ase No. FO87487 (and consolidated cases);

Kern County Superior Court, Case No. BCV-22-103220

SERVED ON:

Clerk

Court of Appeal

Fifth Appellate District

2424 Cesar Chavez Boulevard
Fresno, CA 93721

(via TrueFiling)

The Honorable Gregory Pulskamp
Division J

Kern County Superior Court
Metropolitan Division Justice
Building

1215 Truxtun Avenue
Bakersfield, CA 93301

*Additional parties on Attached Service List via TrueFiling

[X ] BY ELECTRONIC SERVICE By causing said
document(s) to be served on the interested parties via electronic
service utilizing the Electronic Filing Service Provider as ordered
by this Court. A copy of the filing recelﬁ)t page will be maintained
with the original document(s) in this office.
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t[ X ] BY EMAIL VIA PDF FILE 1 caused a true copy of the
0]Celg1 ing document(s) listed above to be served by transmitting
on this date via email a true an correct copy scanned into a
electronic file in Adobe .PDF format on the above-listed document
to the email address(es) of the person(s) (shown below on the
service list) the transmission was reported as complete and
without error.

I declare under penalty of perjury under the laws of the
State of California that the above is true and correct.

Executed on May 4, 2026, at Ventura, California.

Brittouy Nesbitt
Brittany Nesbitt
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Kevin P. Bundy

Andrew P. Miller

SHUTE, MIHALY & WEINBERGER
LLP

550 California Street, Suite 1200
San Francisco, CA 94104

Tel.: (415) 552-7272

Fax: (415) 552-5816
bundy@smwlaw.com
amiller@smlaw.com

Attorneys for Plaintiff
and Respondent
Bring Back the Kern

BY ELECTRONIC
SERVICE

Adam F. Keats

Law Office of Adam Keats, PC
558 Capp Street

San Francisco, CA 94110

Tel.: (415) 964-0070
adam@keatslaw.org

Attorneys for Plaintiffs
and Respondents
Bring Back the Kern;
Kern River Parkway
Foundation;

Kern Audubon Society;
Sierra Club;

Center for Biological
Diversity

BY ELECTRONIC SERVICE

William McKinnon
Attorney At Law
952 School Street, PMB 316

Napa, CA 94559

Tel.: (530) 575-5335
legal @waterauditca.org

vstephan@waterauditca.org

Attorneys for Plaintiff
and Respondent
Water Audit California

BY ELECTRONIC
SERVICE

Anissa I. Chitour
Morrison & Foerster LLP
425 Market Street

San Francisco, CA 94105
Tel.: (415) 268-7000
achitour@mofo.com

Bryan J. Wilson
Morrison & Foerster LLP
755 Page Mill Road

Palo Alto, CA 94304-1018
Tel.: (650) 813-5603
bwilson@mofo.com

Attorneys for Plaintiff
and Respondent
Bring Back the Kern

BY ELECTRONIC
SERVICE
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Colin L. Pearce

Jolie-Anne S. Ansley

B. Alexandra Jones

Blanca A. Herrera

Duane Morris LLP

Spear Tower

One Market Plaza, Suite 2200
San Francisco, CA 94105-1127

Tel.: (415) 957-3000

Fax: (415) 957-3001
clpearce@duanemorris.com

isansley@duanemorris.com
bajones@duanemorris.com
baherrera@duanemorris.com

Attorneys for Defendant
and Respondent
City of Bakersfield

BY ELECTRONIC
SERVICE

Virginia A. Gennaro

Attorneys for Defendant

Matthew S. Collom and Respondent
City Attorney’s Office City of Bakersfield
City of Bakersfield

1600 Truxtun Avenue, 4th Floor BY ELECTRONIC
Bakersfield, CA 93301 SERVICE

Tel.: (661) 326-3721

Fax: (661) 852-2020

vgennaro@bakersfieldcity.us
mcollom@bakersfieldcity.us

Isaac St. Lawrence Attorneys for Real
Amanda M. Rodriguez Party in Interest and
Lupe Gonzalez Appellant
McMurtrey Hartsock Worth & St. Buena Vista Water
Lawrence Storage District
2001 22nd Street, Suite 100

Bakersfield, CA 93301 BY ELECTRONIC
Tel.: (661) 322-4417 SERVICE
isaac@mhwslegal.com

amanda@mbhwslegal.com

lupe@mhwslegal.com

Robert E. Donlan Attorneys for Real
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Craig A. Carnes

Party in Interest and

Shawnda M. Grady Appellant

Kevin W. Bursey Kern Delta Water

Deric Wittenborn District

Esmeralda Galindo

Wanger Jones Helsley PC BY ELECTRONIC

400 Capitol Mall, Suite 2550 SERVICE

Sacramento, CA 95814

Tel.: (559) 233-4800

rdonlan @wjhattorneys.com

ccarnes@wijhattorneys.com

sgrady@wjhattorneys.com

kbursey@wjhattorneys.com

dwittenborn@wjhattorneys.com

egalindo@wijhattorneys.com

Richard Iger Attorneys for Real

General Counsel Party in Interest and

Kern Delta Water District Appellant

501 Taft Highway Kern Delta Water

Bakersfield, CA 93307 District

Tel.: (661) 834-4656

richard @kerndelta.org BY ELECTRONIC
SERVICE

Scott S. Slater Attorneys for Real

Bradley J. Herrema Party in Interest and

Mary C. Loum Appellant

Brownstein Hyatt Farber & Schreck, | Kern Delta Water

LLP District

1020 State Street

Santa Barbara, CA 93101 BY ELECTRONIC

Tel.: (805) 895-3200 SERVICE

sslater@bhfs.com

bherrema@bhfs.com

mloum @bhfs.com

Nicholas A. Jacobs Attorneys for Real
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Michelle E. Chester Appellant

Louinda V. Lacey Kern Delta Water
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15

Document received by the CA Supreme Court.


mailto:rdonlan@wjhattorneys.com
mailto:ccarnes@wjhattorneys.com
mailto:sgrady@wjhattorneys.com
mailto:kbursey@wjhattorneys.com
mailto:dwittenborn@wjhattorneys.com
mailto:egalindo@wjhattorneys.com
mailto:richard@kerndelta.org
mailto:sslater@bhfs.com
mailto:bherrema@bhfs.com
mailto:mloum@bhfs.com

Somach Simmons & Dunn BY ELECTRONIC
500 Capitol Mall, Suite 1000 SERVICE
Sacramento, CA 95814
Tel.: (916) 446-7979
njacobs@somachlaw.com
mbricker@somachlaw.com
mchester@somachlaw.com
llacey@somachlaw.com
pmacpherson@somachlaw.com
jestabrook @somachlaw.com
Stephanie Prince Attorneys for Real
Lauren Bauer Party in Interest and
Kern County Water Agency Appellant
3200 Rio Mirada Drive Kern Delta Water
Bakersfield, CA 93308 District
Tel.: (661) 634-1400
sprince@kcwa.com BY ELECTRONIC
Ibauer@kcwa.com SERVICE
James Ciampa Attorneys for Real
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