BURKE, WILLIAMS
SORENSEN, LLP
ATTORNEYS AT LAW

OAKLAND

© 00 N oo o s~ W N P

N DN NN NN N DN PR P PR R R R R R
N~ o oo b WOWN P O O 00O N OO0 ODN O

28

&

David Darroch (SBN 184719)

E-mail: ddarroch@bwslaw.com

David J. Hyndman (SBN 193944)

E-mail: dhyndman@bwslaw.com

BURKE, WILLIAMS & SORENSEN, LLP
1999 Harrison Street, Suite 1650

Oakland, California 94612-3520

Te: 510.273.8780 Fax: 510.839.9104

Attorneysfor Plaintiff, FRIANT WATER
AUTHORITY

Matthew G. Adams (SBN 229021)
E-mail: madams@kaplankirsch.com
William D. Marsh (SBN 200082)

E-mail: wmarsh@kaplankirsch.com
William C. Mumby (SBN 324540)

Email: wmumby@kaplankirsch.com
KAPLAN KIRSCH & ROCKWELL LLP
One Sansome Street, Suite 2910

San Francisco, CA 94104

Tel: 415.907.8703  Fax: 303.825.7005

Attorneys for Plaintiff, ARVIN-EDISON WATER STORAGE DISTRICT

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF TULARE

FRIANT WATER AUTHORITY, aCalifornia

joint powers authority, and ARVIN-EDISON

WATER STORAGE DISTRICT, aCdlifornia

water storage district,
Plaintiffs,
V.

EASTERN TULE GROUNDWATER
SUSTAINABILITY AGENCY, aCalifornia

joint powers authority, and Does 1 through 25,

inclusive,

Defendants.

4896-1987-6760

Case No.

COMPLAINT FOR (1) BREACH OF
CONTRACT; (2) BREACH OF IMPLIED
COVENANT OF GOOD FAITH AND
FAIR DEALING,; (3) DECLARATORY
RELIEF; AND (4) INTENTIONAL
INTERFERENCE WITH
CONTRACTUAL RELATIONS

1

COMPLAINT FOR (1) BREACH OF CONTRACT; (2) BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR
DEALING; (3) DECLARATORY RELIEF; AND (4) INTENTIONAL INTERFERENCE WITH CONTRACTUAL RELATIONS




BURKE, WILLIAMS
SORENSEN, LLP
ATTORNEYS AT LAW

OAKLAND

© 00 N oo o s~ W N P

N DN NN NN N DN PR P PR R R R R R
N~ o oo b WOWN P O O 00O N OO0 ODN O

28

&

Plaintiff FRIANT WATER AUTHORITY (“FWA"), aCadiforniajoint powers authority,
and Plaintiff ARVIN-EDISON WATER STORAGE DISTRICT, (“Arvin-Edison”), aCalifornia
water storage district (collectively “Plaintiffs’), hereby allege against Defendant EASTERN
TULE GROUNDWATER SUSTAINABILITY AGENCY, aCadliforniajoint powers authority
(“ETGSA” or “Defendant”) and Does 1 through 25, inclusive, (collectively, “Defendants’) as
follows:

SUMMARY OF THE ACTION

The water delivered by the Friant-Kern Canal, which is operated and maintained by FWA,
isvital to the economy and the public health and welfare of the San Joagquin Valley. Land
subsidence caused by “overdraft” groundwater pumping has severely reduced the delivery
capacity of the canal causing extensive impacts to, among others, water agencies such as Arvin-
Edison that rely on water deliveries from the canal. Defendant ETGSA is responsible under State
law for sustainably managing the groundwater basin under its jurisdiction and to minimize land
subsidence and subsidence-related impacts to critical infrastructure such as the Friant-Kern Canal.

ETGSA entered into a settlement agreement in 2021 with Plaintiffs under which it agreed
to pay FWA for subsidence damage to the Friant-Kern Canal caused by the over-pumping of
groundwater by landowners within ETGSA’ s boundaries. ETGSA also agreed to take stepsto
avoid or minimize further subsidence damage to the canal. Defendants have intentionally violated

the settlement agreement. Defendants have, among other things, failed to:

Establish and maintain required penalties for unsustainable “ overdraft” groundwater

pumping;

e Timely remit penalty proceedsto FWA for purposes of repairing extensive damage to the
canal caused by overdraft pumping-induced subsidence;

e Adopt and implement effective management actions that limit further subsidence impacts
to the canal;

e Include a FWA representative in a standing committee authorized to recommend

management actions to limit further subsidence; and

e Timely enforce the required metering and reporting of groundwater pumping from deep
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wellsin certain land subsidence management zones.

Defendants' failures have caused additional subsidence, damaged the Friant-Kern Canal,
deprived Plaintiffs of funding to repair and restore the canal, and interfered with Arvin-Edison’s
contractual rightsto water delivered through the canal, leaving Plaintiffs no choice but to file this
action.

THE PARTIES

1. FWA isaCaliforniajoint powers authority, duly organized and existing under and
by virtue of the laws of the State of California, with its principal place of business located in
Lindsay, California. FWA isresponsible for the operation, maintenance, repair and replacement of
the Friant-Kern Canal (sometimes“Canal”), akey facility of the Friant Division of the federal
Central Valley Project (“CVP") (owned by the United States and managed by the United States
Department of the Interior, Bureau of Reclamation (“Reclamation”)). The Canal transports water
from Friant Dam, near Fresno, to the Kern River, near Bakersfield, including to Arvin-Edison.

2. Arvin-Edison is awater storage district, duly organized and existing under and by
virtue of the laws of the State of California, with its principal place of business|ocated in Arvin,
California, and is comprised of approximately 132,000 acres of mostly prime farmland. It was
organized in 1942 for the express purpose of contracting with the United States for water service
from the CVP. Arvin-Edison has contracted with the United States for the delivery of more than
350,000 acre-feet of CVP water per year.

3. ETGSA isaCdiforniajoint powers authority, duly organized and existing under
and by virtue of the laws of the State of California, with its principal place of business located in
Porterville, California. It isagroundwater sustainability agency (“GSA”) formed pursuant to the
California Sustainable Groundwater Management Act of 2014, Water Code 810720 and following
(“SGMA™), which was enacted by the State of Californiato address the urgent need to more
sustainably manage groundwater basins and minimize land subsidence and subsidence-related
impacts to critical infrastructure. ETGSA’s members include Porterville Irrigation District,
Saucelito Irrigation District, Tea Pot Dome Water District, TerraBella Irrigation District,
Vandalia Water District, the City of Porterville, and the County of Tulare. The jurisdictional
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boundaries of ETGSA, depicted on the map attached as Exhibit A, encompass a portion of the

Friant-Kern Canal, which is considered “critical infrastructure’ under SGMA.

4. Defendants DOES 1-25 are sued herein because they are in some manner legally
responsible for the events and circumstances giving rise to the damages suffered by Plaintiffs,
whether such acts and occurrences were committed intentionally, recklessly, negligently or
otherwise, or are responsible for the performance obligations of Defendant under the
Agreement (defined in paragraph 17 below), or are agents, employees, representatives or other
persons acting on behalf of or in concert with Defendant with respect to obligations owed to
Plaintiffs under the Agreement or at law. At thistime, Plaintiffs are ignorant of the true names
of Defendants DOES 1-25, inclusive, and therefore name them by their fictitious names
pursuant to Code of Civil Procedure section 474. When their true names and identities are
ascertained, Plaintiffs will seek leave to amend this Complaint to substitute their true names and
identities in the place of such fictitious names.

FACTUAL BACKGROUND

5. The 152-milelong Friant-Kern Canal is one of the most important pieces of
infrastructure in the Central Valley. The Canal providesirrigation water to more than one
million acres of farmland through deliveriesto over 30 water agencies, including Arvin-Edison
(collectively “Friant Contractors’). It also provides drinking water to more than 250,000 San
Joaquin Valley residents, including disadvantaged communities lacking reliable access to other
water sources. The regional economic benefits of water delivered through the Canal are
estimated to be several billion dollars per year.

6. In recent decades, portions of the Friant-Kern Canal between mile post 88 and mile
post 121.5 (an areareferred to asthe “Middle Reach”), largely located within ETGSA's
boundaries, have experienced upwards of nine (9) feet of cumulative subsidence caused by
unsustainable (i.e., overdraft) groundwater pumping. Because the Canal relies on gravity flow,
this subsidence has reduced the conveyance capacity of the Canal, from a design capacity of
4,000 cubic—feet per second (cfs) to, at present, approximately 1,500 cfs. This land subsidence
has not only physically damaged the Canal but has significantly reduced deliveries to the Friant
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Contractors (and their agricultural and residential customers) adjacent to and south of the
Middle Reach. It has also limited the ability of Friant Contractors to engage in beneficia
exchanges and transfers of water with other water agencies.

7. Because Arvin-Edison islocated at the southern end of the Friant-Kern-Canal, it
bears the most substantial brunt of the subsidence impacts in the Middle Reach. Indeed,
subsidence of the Canal has already prevented the delivery of hundreds of thousands of acre-
feet of water to Arvin-Edison, and, if allowed to continue, it is projected to reduce long-term
deliveries by nearly 100,000 acre-feet per year.

8. To address the reduced conveyance capacity of the Friant-Kern Canal in the Middle
Reach due to land subsidence, beginning in early 2017, FWA and Reclamation began formal
joint planning efforts for a construction project to restore conveyance capacity referred to as the
Friant-Kern Canal Middle Reach Capacity Correction Project (“Project”) for which FWA is
responsible for providing an anticipated 75% of the funding.

9. Because the extensive damage to the Canal from land subsidence could not be
repaired in place — as that would require the closure of the Canal — the Project aternative
recommended by engineering and environmental studies, and selected by FWA and
Reclamation, was the construction of aparallel canal segment extending for approximately 10
miles adjacent to the existing Canal (“Replacement Canal Segment”). The Replacement
Canal Segment (along with the portion of the existing Canal to be replaced) is located entirely
within the boundaries of ETGSA. A summary of the Project prepared by Reclamation is
attached to the Complaint as Exhibit B.

10. ETGSA iswithin agroundwater basin known asthe “Tule Subbasin.” The Tule
Subbasin has been designated “ high-priority” by the State of California, meaning that ETGSA
was legally required to adopt an adequate groundwater sustainability plan (“GSP”) by January
31, 2020.

11. In September 2019, ETGSA released adraft GSP for public review and comment.
Among other things, the September 2019 draft GSP proposed to allow continued overdraft

groundwater pumping that would result in additional subsidence ranging fromto 1.3 feet to 3
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feet along portions of the Middle Reach of the Canal, including material subsidence forecast in
the vicinity of the proposed Replacement Canal Segment.

12. On December 16, 2019, FWA submitted written comments to ETGSA on the draft
GSP. FWA noted the impacts to the Canal that the additional projected subsidence could have
in terms of reducing water deliveries to Friant Contractors in the vicinity and south of the
Middle Reach, which in turn would diminish the ability of impacted Friant Contractors to
contribute to the sustainable management of ground water in their own regions due to reduced
deliveries of surface water through the Canal. FWA also expressed concern that the draft
ETGSA GSP contained no specific management actions or mitigation to address the proposed
subsidence impacts to the Canal. FWA requested that ETGSA direct its staff to work with
FWA “to promptly develop and bring back for adoption management actions that would
establish mechanisms to mitigate future subsidence impacts in the form of compensation to
FWA and Friant [Contractors] to pay for the costs of repairs to the [Friant-Kern Canal]
resulting from the transitional pumping/use permitted under the [proposed] GSP.”

13. ETGSA finalized and adopted a GSP on January 17, 2020. The adopted GSP
continued to include subsidence thresholds permitting additional subsidence ranging from 1.3
to 3 feet aong portions of the Middle Reach of the Friant-Kern Canal during the applicable
twenty-year planning period.

14. To address the future subsidence along the Canal forecast in the ETGSA GSP,
Reclamation and FWA incorporated, at significant cost, additional embankment height to the
plans for the Replacement Canal Segment of the Middle Reach Capacity Correction Project
ranging from one (1) foot to five (5) feet.

15. On August 6, 2020, ETGSA adopted itsinitial rules and regulations (“Rules and
Regulations’), which provide the framework for the implementation of certain management
actions under its GSP. The stated purpose of the Rules and Regulationsis “to provide for the
sustainable management of groundwater within the ETGSA.”

16. Throughout 2020, and in furtherance of FWA’s December 2019 comment | etter

request, representatives of FWA and ETGSA engaged in negotiations to develop mechanisms

4896-1987-6760 6

COMPLAINT FOR (1) BREACH OF CONTRACT; (2) BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR
DEALING; (3) DECLARATORY RELIEF; AND (4) INTENTIONAL INTERFERENCE WITH CONTRACTUAL RELATIONS




BURKE, WILLIAMS
SORENSEN, LLP
ATTORNEYS AT LAW

OAKLAND

© 00 N oo o s~ W N P

N DN NN NN N DN PR P PR R R R R R
N~ o oo b WOWN P O O 00O N OO0 ODN O

28

&

to address future subsidence impacts to the Friant-Kern Canal in the form of an agreement,
which, among other things, would provide compensation to FWA to pay for its share of the
Project.

17. InJanuary 2021, FWA and Arvin-Edison entered into an agreement with ETGSA
entitled “ Settlement Agreement Regarding Transitional Overdraft Pumping and Anticipated
Subsidence/Repairs to the Friant Kern Cana” (“Agreement”). The Agreement is attached as
Exhibit C and isincorporated as if fully set forth by this reference.

18. Key purposes of the Agreement at issue in this Complaint are summarized in the
following subparagraphs:

a Avoid or Minimize Subsidence Impactsto the Friant-Kern Canal as
Required under SGMA: The Agreement requires that ETGSA implement a GSP that
complieswith SGMA, in particular, the requirement to avoid or minimize significant and
unreasonabl e subsidence impacts to critical infrastructure such as the Friant-Kern Canal.
(Agreement, Recitals B through G.). To that end, the Agreement provides that ETGSA must
adopt a*“L and Subsidence Management and Monitoring Plan” (Agreement, Recital 1)
focused on identifying and minimizing land subsidence along the Canal and taking
commercially reasonable steps to adopt and implement management actions for that purpose:
“ETGSA shall take such commercially reasonable efforts to adopt and implement such
management action(s) as identified with the ETGSA GSP to limit additional subsidencein the
Middle Reach [of the Friant-Kern Canal].” (Agreement, 84.A; emphasis added.) ETGSA’s
obligation to comply with SGMA in general, and limiting additional subsidence impacts to the
Friant-Kern Canal in particular, is ongoing and the Agreement expressly acknowledges that
further amendments to the GSP (and the implementing Rules and Regul ations and management
actions) might be necessary to achieve those ends. (Agreement, Recital D; Section 4.A.)
b. I mplement a Groundwater Accounting Action and Transitional
Pumping Penalty Program that Generates $200,000,000 in Penalty Revenues. One of the
key management actions that ETGSA is required to establish and implement under the

Agreement isa“Groundwater Accounting Action,” which, among other things, tracks
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groundwater use and provides a mechanism to allocate groundwater consistent with SGMA.
(Agreement, Recital H.) The Groundwater Accounting Action isidentified as a management
action in Section 7.2.1 of Section 7 (Projects and Management Actions) of the ETGSA GSP.
The Agreement acknowledges that the Groundwater Accounting Action would be
implemented through the board approved Rules and Regul ations, which in turn would
“provide a penalty structure for al groundwater consumed above sustainable yield.”
(Agreement, Recital L.) The Agreement describes how the Rules and Regulations
characterize this overdraft pumping. Specifically, the overdraft water allowed to be pumped
consistent with the ETGSA ramp down schedule for such unsustainable pumping is referred to
asthe“Tier 1 Penalty Allocation” and it has an associated penalty rate charged for each acre-
foot of such overdraft water pumped (“Tier 1 Penalty”). All overdraft water pumped in
excess of the Tier 1 Penalty Allocation isreferred to as“Tier 27 and it has a higher penalty
rate (“Tier 2 Penalty”) to further disincentivize overdraft pumping. (Agreement, Recital L.)
The Agreement acknowledges the iterative nature of the Tier 1 Penalty Allocation as the
amount of overdraft water to be allocated is subject to review and adjustment by the “ETGSA
Technical Group” (Agreement, Recital K), and the Agreement also notes that the Tier 1 and
Tier 2 Penalty rates “will be established annually by the ETGSA Board of Directors’
(Agreement, Recital L). In addition to resulting in an intended “reduction in groundwater
overuse over time” (ETGSA GSP, §7.2.2.8), the imposition of these penaltiesis also intended
to generate revenues to fund a portion of the Project. This purposeis effectuated, in part,
through Section 1 of the Agreement, which provides that “ETGSA shall approve and maintain
a volumetric penalty amount per acre foot consumed on transitional pumping as defined in the
ETGSA GSP in an amount that will achieve, at minimum, the collection of $220,000,000” .
(Agreement, 81; emphasis added.) (This program is hereafter referred to as the “ Penalty
Program”.) The Agreement further provides that from the $220,000,000 to be generated
under the Penalty Program, “ETGSA shall pay up to a maximum of ... $200,000,000 of penalty
moniesto FWA on arolling basis.” (Agreement, §83.A; emphasis added.) (This $200,000,000

in penatiesis hereafter referred to as the “Penalty Collection Goal”.) Moreover, in

4896-1987-6760 8

COMPLAINT FOR (1) BREACH OF CONTRACT; (2) BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR
DEALING; (3) DECLARATORY RELIEF; AND (4) INTENTIONAL INTERFERENCE WITH CONTRACTUAL RELATIONS




BURKE, WILLIAMS
SORENSEN, LLP
ATTORNEYS AT LAW

OAKLAND

© 00 N oo o s~ W N P

N DN NN NN N DN PR P PR R R R R R
N~ o oo b WOWN P O O 00O N OO0 ODN O

28

&

recognition of the fact that ETGSA had not collected any Tier 1 Penaltiesin 2020 since
ETGSA had not yet begun to implement its Rules and Regulations, and because the parties
therefore did not have any historic data available at the time of the Agreement to determine
how to set the Tier 1 Penalty rate in order to achieve the Penalty Collection Goal, the parties
agreed that “ETGSA shall set a penalty amount to collect Tier 1 penalty money not received in
year 2020 based on actual transitional water pumped over the next five years (2021-2026),
thus increasing the amount of penalties expected to be received by ETGSA [and remitted to
FWA] inthe earlier years of the transitional pumping penalty program.” (Agreement, 81.B;
emphasis added.) The Penalty Collection Goal of $200,000,000 reflects a negotiated
compromise between the parties with respect to potential damages arising from ETGSA
allowing additional subsidence impacts of up to 3 feet along the Middle Reach of the Friant-
Kern Canal under its GSP.

C. Timely Collect and Remit Penalties from Overdraft Pumping to FWA
to Fund the Middle Reach Capacity Correction Project: The Agreement obligates ETGSA
to timely collect and remit the Tier 1 and Tier 2 Penaltiesto FWA, and FWA is obligated to
apply the funds towards the construction costs of the Project. (Agreement, Recitals P through
S.). Section 1.D of the Agreement requires ETGSA “to take all commercially reasonable
efforts’ to invoice landowners for the Tier 1 and Tier 2 Penalties “ as soon as reasonably
practicable.” Theimportance of early receipt of funding for the Project is further
acknowledged in Section 2.A of the Agreement, which describes:. “the mutual benefits that
would result from FWA's early receipt of funds that could be applied towards the Project.”
(Agreement, §2.A; emphasis added.)

d. Obligation to Take Subsequent Actionsto Fully Effectuatethe Terms
and Intent of the Agreement: Recognizing that further actions and ongoing cooperation
would be necessary, the parties agreed in Section 14 “to cooperate fully ... to effectuate the
stated purposes of [the] Agreement ... and in the completion of any additional action that may
be necessary or appropriate to give full force and effect to the terms and intent of this

Agreement.” (Agreement, 814; emphasis added.)
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19. In April and July of 2021, FWA and Reclamation entered into a cost share
agreement and repayment agreement, respectively, to address the funding for the construction
of the Project. Under these agreements, FWA is responsible for at |east 50% of the costs of the
Project during construction and must also repay Reclamation over a 30-year period for a
significant portion of Reclamation’sinitial share of the Project construction costs (bringing
FWA’stotal obligation to approximately 75% of the Project costs). The current approved
budget for Phase 1 of the Project (which includes the Replacement Canal Segment) is $326
million, and the overall Project budget (including Phase 2) is estimated to exceed $650 million.
In entering into the cost share and repayment agreements with Reclamation, FWA relied on the
representations made by ETGSA in the Agreement, including, among others, ETGSA’s
representations that it would (a) act in good faith and take commercially reasonable effortsto
implement management actions such the Penalty Program in a manner that would limit
additional subsidence to the Middle Reach of the Canal; (b) take all commercially reasonable
efforts to invoice landowners for Tier 1 and 2 Penalties as soon as reasonably practicable; and
(c) cooperate fully in the completion of any action that may be necessary or appropriate to give
full force and effect to the terms and intent of the Agreement — including the intent to fund the
Project.

20. The Groundwater Accounting provisions of the ETGSA Rules and Regulations
establish a category of water referred to as “ Total Precipitation” which ETGSA elected to
calculate based on the long-term average of total annual precipitation within the ETGSA
boundaries. In recognition of what should be the short-term reduction in the need for
groundwater pumping associated with annual rainfall, the Rules and Regulations provide
landowners engaged in the irrigation of lands actively used for agricultural purposes an annual
allocation or credit for rainfall (“Precipitation Credit”). In 2021, and without any discussion
with or advance notice to Plaintiffs or the general public, ETGSA administratively issued to
landowners under its jurisdiction a Precipitation Credit for the 2020 water year (which was
already completed) and a second Precipitation Credit for the then current 2021 water year. The

amount of the 2020 water year Precipitation Credit was .89 acre-feet per acre under irrigation,
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which resulted in atotal credit spread among all applicable landowners of approximately
117,000 acre-feet of water. ETGSA concurrently subtracted the same amount of water from the
1,034,553 acre-feet of total transitional overdraft water budgeted in its GSP —i.e., the water
from which Tier 1 and Tier 2 Penalties would be paid to FWA. Thus, the improper alocation
of the Precipitation Credit for the prior 2020 water year (hereafter, “ 2020 Precipitation Credit
Giveaway”) deprived FWA of bargained-for potential penalty revenues while also undermining
the negotiated disincentives to limit subsidence caused by overdraft pumping by
recharacterizing this overdraft water as available precipitation even though the vast magjority of
the 2020 rainfall had aready evaporated or been transpired by crops during the prior water

year.

21. In January 2022, FWA and Reclamation held aformal groundbreaking ceremony to
mark the commencement of construction of Phase 1 of the Project. (As of the date of this
Complaint, the Replacement Canal Segment portion of the Project is nearly completeand is
anticipated to be operational by early 2024.)

22. Theyear 2022 was the first full year of ETGSA’s implementation of its Rules and
Regulations and Penalty Program. Despite ongoing drought conditionsin the San Joaquin
Valley — conditions which reduced the availability of surface water and would have increased
groundwater pumping in the area accordingly — ETGSA landowners purportedly consumed (or
pre-purchased) just 42,563 acre-feet out of the 357,130 acre-feet of Tier 1 Allocation made
available through 2022 for the approximately 85,000 acres of land under cultivation/irrigation
in ETGSA, resulting in penalty payments to FWA far below the parties’ initia projections (i.e.,
$6,110,259 (water consumed) and $1,943,605 (water pre-purchased)). At the sametime,
however, monitoring sites along portions of the Friant-Kern Canal within the boundaries of
ETGSA recorded significant ongoing subsidence — nearly one foot of additional subsidence at
some |ocations between 2020 and 2022 a one — suggesting that overdraft pumping was
continuing, or even accel erating.

23. Alarmed by both subsidence rates along the Canal within ETGSA and the

purportedly limited use of the Tier 1 Allocation overdraft water, FWA retained a team of
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independent hydrologic engineersto review ETGSA’ s Rules and Regulations and the
implementation of the Penalty Program and make recommendations regarding potential
revisions consistent with the Agreement.

24. Beginning in January 2023, Plaintiffs presented ETGSA with a number of technical
recommendations regarding proposed revisions to the ETGSA Rules and Regulations, many of
which focused on the cal culation of the Precipitation Credit as well as the ability to carry over
that credit for future use and/or transfer it to other lands and landowners, all in an effort to have
ETGSA effectuate the agreed terms and purposes of the Agreement.

25. In addition, on multiple occasions between January 2023 and February 2024, FWA
and Arvin-Edison have requested that ETGSA take specific steps to (a) adopt or implement
management actions identified within the GSP to limit additional subsidence in the Middle
Reach; (b) comply with the terms of the Agreement and ETGSA’ s own Land Subsidence
Management Plan; and (c) otherwise cooperate in the completion of actions necessary or
appropriate to give full force and effect to the terms and intent of the Agreement. For example,
under the Agreement, ETGSA is required to establish a standing “Land Subsidence Monitoring
and Management Committee” and appoint a FWA representative to that committee.
(Agreement, 84.) Despite multiple requests from FWA, ETGSA hasto date established only a

standing “Land Subsidence Monitoring Committee,” which has disclaimed any authority over

“management” of subsidence. Instead, management actions and recommendations are

purportedly made by a*“Land Subsidence Management Ad Hoc Committee” —from which a

FWA representative has been excluded, a clear violation of the Agreement. By way of further
example, while ETGSA’ s Land Subsidence Management Plan requires owners of properties
that have experienced over 1.5 feet of land subsidence since 2020 to meter and report pumping
data from any well pumping water below 600 feet, ETGSA hasfailed to require timely
compliance despite its own recent acknowledgement that upwards of 42% of the land
subsidence in ETGSA may be caused by groundwater extraction from such deep wells.

26. ETGSA has rejected or ignored reasonable recommendations and requests for

compliance presented by FWA and Arvin-Edison, even though each of the recommendations
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and requests was within ETGSA’ s authority to complete. ETGSA representatives often
responded that implementing the recommendations and requests would require “ changes’ to the
Rules and Regulations and therefore could not be accommodated. Notwithstanding this excuse,
ETGSA hasitself amended the Rules and Regulations at least eight times since entering into the
Agreement with FWA and Arvin-Edison.

27. At the regular monthly meeting of the ETGSA Board of Directors on February 1,
2024, the board had the opportunity on alisted agendaitem to direct staff to draft proposed
amendments to the Rules and Regul ations to address specific recommendations made by FWA
and Arvin-Edison that were included in the agenda package. Instead, the Board gave no
direction to staff to prepare any amendments to the Rules and Regulations.

28. Inthefour years since ETGSA’ s adoption of its GSP, areas along the Middle Reach
of the Canal have subsided in excess of 1.8 feet — more than 60% of the maximum allowable 3-
foot threshold established for the entire 20-year planning period of the GSP. And as of
September 2023, land subsidence in nine ETGSA subsidence management zones has exceeded
1.5feet. ETGSA is predicting that an additional five zones may exceed this threshold of 1.5
feet and two management zones may reach 2-feet of subsidence as early as September 2024.

29. Between January 2021 through the last quarter of 2023, ETGSA has reported that
out of 422,495 acre-feet of Tier 1 Penalty Allocation, only 73,946 acre-feet of this overdraft
water has allegedly been pumped (or pre-purchased) for use on the approximately 85,000 acres
of land under cultivation/irrigation in ETGSA (which use is about 18% of the allocation —a
paltry amount for a critically overdrafted basin). And as of the date of this Complaint, ETGSA
has only remitted atotal of approximately $16 million in penalty revenuesto FWA, whichiis
only 8% of the $200 million Penalty Collection Goal. On the other hand, ETGSA has reported
that in excess of 50% of the groundwater consumed in ETGSA between 2021 and 2023 has
allegedly come from precipitation or native safe yield alocations. A graph and chart
summarizing ETGSA’ s reported data on the consumption of Tier 1 Allocation overdraft water,
and precipitation and native safe yield allocations is attached as Exhibit D. This graph and
chart was presented by FWA to the ETGSA Board at its February 1, 2024, meeting, but the
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board nonethel ess elected to make no changes to the Rules and Regulations as described in
paragraph 27 above.

30. ETGSA has not performed under the terms of the Agreement, and hasfailed at both
arresting subsidence and reasonably assessing, collecting and making required payments to
FWA under the Penalty Program. Upon information and belief, ETGSA contends that ETGSA
is not required to make any changes to its GSP and Rules and Regulations to effectuate the
purposes of the Agreement, including minimizing additional subsidence impacts to the Friant-
Kern Canal and generating appropriate levels of funds under the Penalty Program, at times and
in sufficient amounts necessary to help fund the Project and mitigate the impacts of the
additional subsidence occurring along the Middle Reach of the Canal as alleged herein.

31. Overdraft groundwater pumping has continued within the boundaries of ETGSA,
and ETGSA hasfailed to take all commercially reasonable efforts to account for the overdraft
groundwater pumping, assess and collect the penalties for same, and pay those funds to FWA.
Instead, in the first several years of the Penalty Program, ETGSA alowed the Tier 1 Penalty
Allocation to be offset against credits to landowners, including but not limited to the 2020
Precipitation Credit Giveaway, thereby substantially reducing (at least on paper) the use of the
Tier 1 Penalty Allocation overdraft water, which in turn has reduced the amount of Tier 1
Penalties assessed, collected and remitted to FWA through 2023.

32. Plaintiffs have been damaged and suffered millions of dollarsin lost Penalty
Program revenues because of ETGSA’s actions related to the 2020 Precipitation Credit
Giveaway and failure to make meaningful changes to its Rules and Regulations with respect to,
among other things, the calculation of the Precipitation Credit, the extent to which it may be
carried over if not used in the year allocated, and the extent to which it may be transferred to
other lands and landowners. Plaintiffs have and will continue to lose millions of dollarsin
funding for the Project, all while suffering continued undesirable subsidence in the Middle

Reach of the Friant-Kern Canal, including along the nearly completed Replacement Canal
Segment.
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1 ETGSA’'SNONCOMPLIANCE WITH SGMA
2 33. Pursuant to SGMA, the Sustainable Groundwater Management Office of the
3 Cdifornia Department of Water Resources (“DWR”) reviewed ETGSA’ s January 2020 GSP
4 for compliance with the act and its implementing regulations. On January 28, 2022, DWR
5 issued awritten determination that the GSP was incomplete and inadequate. As part of its
6 notice, DWR issued a statement of findings regarding the ETGSA GSP (and the GSPs of the
7 other GSAs in the Tule Subbasin), which included, in relevant part, the following inadequacies
8 with respect to land subsidence:
9 “B. The GSPs do not define undesirable results or set minimum thresholds and
measurabl e objectives for land subsidence in a manner consistent with the GSP
10 Regulations.
11 1. In areas adjacent to the Friant-Kern Canal, the GSPs do not identify,
through analysis, the total amount of subsidence that can be tolerated by
12 the Friant-Kern Canal during implementation of the GSPs in order to
maintain the ability to reasonably operate to meet contracted for water
13 supply deliveries. The GSPs do not explain how implementation of
projects and management actionsis consistent both with achieving the
14 long-term avoidance or minimization of subsidence and with not
exceeding the tolerable amount of cumulative subsidence adjacent to the
15 Canal.
16
17 4. The GSPs' current minimum thresholds and measur able objectives for
land subsidence are not consistent with theintent of SGMA that
18 subsidence be avoided or minimized once sustainability isachieved in the
Subbasin.” (Emphasis added.)
19
34. DWR directed ETGSA to address the identified deficiencies in the GSP and
20
resubmit the GSP to DWR for evaluation by no later than July 27, 2022.
21
35. ETGSA adopted arevised GSP on or about July 2022.
22
36. On March 2, 2023, DWR issued a written determination that the actions taken by
23
ETGSA to correct the deficiencies previously noted in its GSP were not sufficient and thus
24
deemed the GSP “inadequate” under SGMA finding that the GSP “does not substantially
25
comply with the GSP Regulations nor satisfy the objectives of the Sustainable Groundwater
26
Management Act (SGMA).”
27
28
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37. Asof the date of this Complaint, ETGSA still does not have a SGMA-compliant
GSP.
JURISDICTION AND VENUE

38. Jurisdiction is proper in this Court because the amount in controversy exceeds the
jurisdictional minimum of this Court.

39. Venueis proper in this Court as the Agreement provides for venue with the Tulare
County Superior Court, and the acts or omission aleged herein occurred in the County of
Tulare.

FIRST CAUSE OF ACTION

(Breach Of Contract)

(By All Plaintiffs Against All Defendants)

40. Plaintiffs hereby repeat and reallege the alegations contained in the above
Paragraphs 1 through 39.

41. The Agreement between Plaintiffs and ETGSA constitutes a binding and
enforceable agreement between Plaintiffs and ETGSA.

42. Under and in furtherance of the Agreement, Plaintiffs agreed to undertake certain
obligations to ETGSA in exchange for valuable consideration.

43. Plaintiffs have duly performed all of the acts, covenants and/or conditions required
under the Agreement except those that were waived, prevented and/or excused.

44. By its acts and omissions, including, but not limited to those referenced in the
above paragraphs of this Complaint, Plaintiffs are informed and believe that ETGSA has
breached the Agreement with Plaintiffs in numerous ways, including, but not limited to, the
following:

a Failing to adopt and implement a legally adequate GSP that avoids or
minimizes undesirabl e subsidence impacts to critical infrastructure, including the Friant-Kern
Candl;

b. Failing to take commercially reasonable efforts to adopt and implement

management actions identified with the ETGSA GSP to limit additional subsidencein the Middle
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Reach of the Friant-Kern Canal,

C. Failing to approve and maintain the Penalty Program under its Rules and
Regulationsin a manner that reflects the actual consumption of unsustainable groundwater
pumping and has Penalty amounts set at rates consistent with the Agreement and that will achieve,
at minimum, the Penalty Collection Goal of $200,000,000;

d. Failing to make all commercially reasonable effortsto invoice ETGSA

landownersfor Tier 1 and Tier 2 Penalties as soon as reasonably practicable;

e Failing to properly and timely collect and remit the Tier 1 and Tier 2
Penaltiesto FWA,;
f. Failing to cooperate fully in the preparation and execution of other

documents and the compl etion of additional actions that may be necessary or appropriate to
effectuate or give full force and effect to the purposes, terms, or intent of the Agreement;

0. Failing to obtain necessary acts or address omissions from third parties,
particularly landowners and other persons pumping ground water within ETGSA, consistent with
ETGSA’sobligations;

h. Failing to timely perform the things and conditions to be performed by the
ETGSA on its part, including actions related to the ETGSA GSP and the implementing Rules and
Regulations such as its Groundwater Accounting Action, Penalty Program, and Land Subsidence
and Management Plan; and,

i Failing to create a standing Land Subsidence Management Committee and
appoint an FWA representative to such committee.

45. ETGSA’sfailuresto perform its obligations as required by the terms of the
Agreement constitute a material breach of contract.

46. Asadirect and proximate result of ETGSA’s actions, Plaintiffs have been damaged
in an amount in excess of the jurisdictional minimum of this Court, the precise amount to be
proven at trial.

47. Any and all applicable and enforceable conditions precedent under the Agreement

and applicable law to bringing the claims set forth herein and commencing this action have
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occurred, been performed or have been waived, excused, or satisfied.

SECOND CAUSE OF ACTION

(Breach Of Implied Covenant Of Good Faith And Fair Dealing)

(By All Plaintiffs Against All Defendants)

48. Plaintiffs hereby repeat and reallege the alegations contained in the above
Paragraphs 1 through 47.

49. The Agreement contains an implied covenant and duty of good faith and fair
dealing pursuant to Californialaw which provides that no party to the Agreement will act in
any manner or in any way to hinder the performance of the other, and that neither party will
engage in any conduct which will injure, or tend to injure, the right of the other party to receive
the benefits of the Agreement.

50. ETGSA breached these implied covenants by engaging in conduct which frustrates
Plaintiffs’ rights to the benefits of the Agreement — including, but not limited to, failing, and
continuing to fail, to cooperate with Plaintiffs by adopting and implementing the ETGSA GSP
in the manner required under SGMA and the Agreement such that Plaintiffs would have in the
past, or will in the future, receive the bargained-for benefits of the Agreement.

51. ETGSA has not acted — and has repeatedly refused to act — fairly and in good faith.

52. Asadirect and proximate result of ETGSA’s breaches of the implied covenant of
good faith and fair dealing, Plaintiffs have been harmed and they have suffered and continue to
suffer damages in an amount in excess of the jurisdictional minimum of this Court, the exact
amount to be determined and proven at trial.

THIRD CAUSE OF ACTION;

(Declaratory Relief, Code of Civil Procedur e §1060)

(By All Plaintiffs Against All Defendants)

53. Plaintiffs hereby repeat and reallege the alegations contained in the above
Paragraphs 1 through 52.
54. An actual controversy has arisen and now exists between Plaintiffs and ETGSA

(and defendants DOES 1-25), and each of them, regarding their respective rights and
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obligations under the Agreement regarding whether ETGSA has or will adopt and implement
the ETGSA GSP, including its Rules and Regulations, Land Subsidence Management Plan and
other management actions in a manner, as promised in the Agreement, that will avoid or
minimize additional subsidence impacts to the Middle Reach of the Friant-Kern Canal,
including the nearly completed Replacement Canal Segment, and reasonably achieve the
Penalty Collection Goal under the Penalty Program, and in turn remit those funds to FWA to
help pay the costs of constructing the Friant-Kern Canal Middle Reach Capacity Correction
Project.

55. Plaintiffsdesire ajudicial determination of its rights and duties and of the rights
and obligations of ETGSA (and Defendants DOES 1-25) and a declaration asto ETGSA’s
obligations to adopt and implement the ETGSA GSP, including its Rules and Regulations, Land
Subsidence Management Plan and other management actions in a manner that will realize, and
not impair, the agreed-upon assessment and collection of Penalties from landowners under the
Penalty Program, pay expected fundsto FWA to fund a portion of the Friant-Kern Canal
Middle Reach Capacity Correction Project, and minimize or avoid subsidence aong the Middle
Reach of the Friant-Kern Canal.

56. A judicia declaration is necessary and appropriate at this time and under al the
circumstances so that Plaintiffs and ETGSA (and Defendants DOES 1-25) may determine their
rights and duties under the Agreement and ETGSA’ s past and future adoption and
implementation of the ETGSA GSP, including its Rules and Regulations, Land Subsidence
Management Plan and other management actions.

FOURTH CAUSE OF ACTION;
(Intentional Interference With Contractual Relations)
(By Arvin-Edison Against All Defendants)

57. Plaintiffs hereby repeat and reallege the alegations contained in Paragraphs 1
through 56.

58. At all timesrelevant, Arvin-Edison was party to avalid, fully vested long-term

renewal contract with the United States providing for 40,000 acre-feet of Class 1 water and
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311,675 acre-feet of Class 2 water from the Friant Division of the Central Valley Project
(“AEWSD Contract”). A copy of the AEWSD Contract is attached as Exhibit E and is
incorporated as if fully set forth by this reference.

59. Atall timesrelevant, ETGSA, its member agencies, its staff, and its officials knew
of the AEWSD Contract.

60. Through its actions and its failures to act, ETGSA made performance of the
AEWSD Contract more expensive and difficult by facilitating additional subsidence of and
damage to the Friant-Kern Canal and by interfering with the design, implementation, and
funding of the Project, among other things.

61. ETGSA knew that disruption of performance of the AEWSD Contract was certain
or substantially certain to occur as aresult of its actions and its failures to act.

62. ETGSA knew that disruption of performance of the AEWSD Contract was certain
or substantially certain to occur as aresult of its actions and its failures to act.

63. Arvin-Edison has been harmed by interference with the AEWSD Contract and
ETGSA’s conduct is a substantial factor in causing Arvin-Edison’s harm.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff praysfor relief asfollows:
On the First Cause of Action

1. For damages in an amount in excess of the jurisdictional minimum of this Court,
according to proof at trial;

2. For pregjudgment interest thereon at the legal rate;

3. For costs of suit herein;

4, For attorneys' fees, expert costs, and al other reasonable expenses in accordance
with the Agreement and California Code of Civil Procedure section 1717; and,

5. For such other and further relief deemed necessary and proper by the Court.

On the Second Cause of Action
1. For damages in an amount in excess of the jurisdictional minimum of this Court

according to proof at trial;
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2. For prejudgment interest thereon at the legal rate;

3. For costs of suit herein;

4, For attorneys' fees, expert costs, and al other reasonable expenses in accordance
with the Agreement and California Code of Civil Procedure section 1717; and,

5. For such other and further relief deemed necessary and proper by the Court.

On the Third Cause of Action
1. For a Declaration from the Court that:
a ETGSA must administer the ETGSA GSP and its implementing Rules and

Regulations and management actions in a manner that will realize, and not impair, the agreed-
upon Penalty Program and the collection and payment of fundsto FWA, and perform in a manner
to avoid or minimize additional undesirable subsidence along the Middle Reach of the Friant-Kern
Canal.

2. For attorneys' fees, expert costs, and al other reasonable expenses in accordance
with the Agreement and California Code of Civil Procedure section 1717; and

3. For such other and further relief as the court may deem proper.

On the Fourth Cause of Action

1. For damages in an amount in excess of the jurisdictional minimum of this Court,
according to proof at trial;

2. For prejudgment interest thereon at the legal rate;

3. For costs of suit herein;

4, For attorneys' fees, expert costs, and al other reasonable expenses in accordance
with the Agreement and California Code of Civil Procedure section 1717; and,

5. For such other and further relief deemed necessary and proper by the Court.
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Dated: February 15, 2024

Dated: February 15,2024

4896-1987-6760v6

BURKE, WILLIAMS & SORENSEN, LLP

David Darroch
Attorneys for Plaintiff, FRIANT WATER
AUTHORITY

KAPLAN KIRSCH & ROCKWELL LLP

By: ﬂ/a&"l_-\"ék(—- S

Matt]tw Adams
Attorneys for Plaintiff, ARVIN-EDISON
WATER STORAGE DISTRICT
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Exhibit A

Depiction of ETGSA Boundary and L ocation of the Friant-Kern Canal

Source: ETGSA GSP, Figure 3-4



EXHIBIT B



U.S. Department of the Interior
Bureau of Reclamation
California-Great Basin Region

Friant-Kern Canal

Overview

As part of the Central Valley Project, the 152-mile Friant-Kern Canal delivers water to 1 million acres of some of the most
productive farmland in the country and provides drinking water to thousands of San Joaquin Valley residents. The canal
begins at Friant Dam and conveys water from Millerton Lake, a reservoir on the San Joaquin River, south to its terminus at
the Kern River in Bakersfield. Friant-Kern Canal was designed as a gravity-fed facility and does not rely on pumps to move

water.

The Friant-Kern Canal near Fresno

Subsidence and Canal Operations

Completed in 1951, Friant-Kern Canal was constructed

to have a capacity of 5,000 cubic feet per second (cfs)

that gradually decreases to 2,000 cfs at its terminus (one
cubic foot of water is about 7.5 gallons). The canal is

built in both concrete-lined and unlined earth sections.
Subsidence in the area, caused by pumping groundwater
faster than it can be recharged, has caused parts of the
canal to sink. This negatively affects the canal’s ability to
convey water, reducing the canal’s capacity. When the land
elevation lowers, the canal must be operated at a reduced
flow to ensure that water does not overflow banks, thereby
restricting the ability to make full water deliveries.

The diminished capacity in the canal has resulted in as
much as 300,000 acre-feet of reduced water deliveries
in certain water years with effects most prominent in the
middle reach of the canal (milepost 88 to milepost 121).

Middle Reach Capacity Correction

To address the canal’s capacity loss, Reclamation and the
Friant Water Authority are implementing the Friant-Kern
Canal Middle Reach Capacity Correction. The project

will restore capacity in the 33-mile section of the middle
reach where it is most restricted. When the multi-phased
project is complete, the canal's conveyance capacity will
be restored from the current 1,600 cfs to the original 4,000
cfs. Construction of the $500 million project kicked off in
January 2022 with Phase 1, which includes constructing

10 miles of new concrete-lined canal to replace one of the
worst pinch points of the subsiding canal sections. The
project is funded by Reclamation, Friant Water Authority,
and California Department of Water Resources. A $22.2
million investment from the Bipartisan Infrastructure Law
was announced in March 2023.
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SETTLEMENT AGREEMENT REGARDING TRANSITIONAL OVERDRAFT
PUMPING AND ANTICIPATED SUBSIDENCE DAMAGES/REPAIRS TO THE FRIANT
KERN CANAL

This Settlement Agreement (“Agreement”) is effective as of January 12, 2021 (“Effective
Date”), and is made between the Friant Water Authority, a California joint powers authority
("FWA”), and Arvin-Edison Water Storage District (“District”) (FWA and District are referred to
collectively as “Friant”), and the Eastern Tule Groundwater Sustainability Agency, a California
joint powers authority (“ETGSA”). Friant and ETGSA are collectively referred to as the “Parties.”

RECITALS

A. FWA is a joint powers authority consisting of public agencies holding long-term
repayment contracts (“Friant Contractors”) with the Bureau of Reclamation (“Reclamation™) for
water service from the Friant Division of the Central Valley Project and for facilities repayment.
FWA is responsible for the operation, maintenance, repair and replacement (“OM&R?”) of the Friant-
Kern Canal (“FKC”) which conveys water from Millerton Lake along the 152-mile length of the
FKC pursuant to a long-term agreement with Reclamation.

B. ETGSA is a Califonia groundwater sustainability agency formed to implement the
Sustainable Groundwater Management Act of 2014, Water Code § 10720 et seq. (“SGMA”) in a
portion of the Tule Subbasin as defined in the Department of Water Resources Bulletin 118. The
Tule Subbasin has been designated as a high- or medium-priority basin by the Department of Water
Resources (“Department”).

C. In enacting SGMA, as set forth in Water Code section 10720.1(a) and (c), the
California Legislature intended to, among other purposes, “provide for the sustainable management
of groundwater basins” and “to avoid or minimize subsidence.” All groundwater sustainability plans
(“GSPs”) adopted in a subbasin must be implemented in a manner that achieves the subbasin’s
sustainability goal and avoids significant and unreasonable undesirable results. Groundwater
sustainability agencies (“GSAs”) must describe in their GSPs the process and criteria relied upon to
define undesirable results applicable to the basin. Undesirable results occur when significant and
unreasonable effects for any of the sustainability indicators are caused by groundwater conditions
occurring throughout the basin. (Cal. Code Regs. Tit. 23, §354.26.)

D. SGMA requires that GSAs located in basins designated high- or medium-priority
adopt a groundwater sustainability plan by January 31, 2020. (Water Code §10735.2.) For basins
that intend to develop and implement multiple groundwater sustainability plans, an Intra-basin
Coordination Agreement amongst the GSAs is required prior to the Department accepting any GSPs.
(Water Code §10727.6.) ETGSA adopted its groundwater sustainability plan (“ETGSA GSP”) on
January 17, 2020, which included approval of the Tule Subbasin Coordination Agreement as required
pursuant to Water Code §10727.6. The ETGSA GSP, including the Coordination Agreement, is
under review by the Department pursuant to Cal. Code Regs. Tit. 23, §355.2. The Department may
issue notices of deficiency, causing further amendments to the ETGSA GSP. In addition, at least
every five years the Department must review the GSP, potentially necessitating further amendments.
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(Water Code §10733.8.) A GSA has the authority to amend its GSP pursuant to Water Code
§10728 4.

E. Under SGMA, a groundwater sustainability plan must establish minimum thresholds
that quantify groundwater conditions for each applicable sustainability indicator at each monitoring
site or representative monitoring site. (Cal. Code Regs. Tit. 23, §354.28(a).) The numeric value
used to define minimum thresholds shall represent a point in the basin that, if exceeded, may cause
undesirable results. (Cal. Code Regs. Tit. 23, §354.28(a).) Measurable objectives must be
established for each sustainability indicator, based on quantitative values using the same metrics and
monitoring sites as are used to define minimum thresholds. (Cal. Code Regs. Tit. 23, §354.30(b).)
Measurable objectives must provide a reasonable margin of operational flexibility under adverse
conditions which must take into consideration components such as historical water budgets, seasonal
and long-term trends, and periods of drought, and be commensurate with levels of uncertainty. (Cal.
Code Regs. Tit. 23, §354.30(c).)

F. Pursuant to the Tule Subbasin Coordination Agreement, land subsidence shall be
considered significant and unreasonable if there is a loss of a functionality of a structure or a facility
to the point that, due to subsidence, the structure or facility, such as the Friant-Kern Canal, cannot
reasonably operate to meet contracted for water supplies deliveries without either significant repair
or replacement. (Tule Subbasin Coordination Agreement, Section 4.3.4.1.) The criteria for an
undesirable result for land subsidence is defined as the unreasonable subsidence below minimum
thresholds at greater than 50% of GSA Management Area RMS resulting in significant impacts to
critical infrastructure. (Coordination Agreement, Section4.3.4.2.) The ETGSA GSP requires a more
stringent standard than that provided in the Coordination Agreement providing that due to the
presence of the Friant-Kern Canal as critical infrastructure within the ETGSA, undesirable results
for land subsidence within the ETGSA is defined as the unreasonable subsidence below the minimum
threshold at one (1) representative monitoring site. (ETGSA GSP, Section 5.8.1.2.)

G. The ETGSA GSP quantifies minimum thresholds and measurable objectives for land
subsidence at each monitoring site by ground surface elevation. (ETGSA GSP, Tables 5-9 and 5-
10.)

H. GSPs are required to include a description of projects and management actions a GSA
has determined will achieve the sustainability goal for the basin. (Cal. Code Regs. Tit. 23, §354.44.)
The ETGSA GSP provides for a “Groundwater Accounting Action,” which will be used to track
groundwater use, develop an allocation of groundwater to be used for implementation of SGMA
during the plan implementation period, and to develop water budgets for individual landowners and
management areas. The Groundwater Accounting Action includes a proposed ramp down schedule
of allowable consumed groundwater use of the 20-year plan implementation period, which may be
adjusted, and anticipates the board of directors to establish rules and regulations to set allocations
accordingly. (ETGSA GSP, Section 7.2.1.)

L The ETGSA GSP also includes in its projects and management actions a “Land
Subsidence Management and Monitoring Plan” (ETGSA GSP, Section 7.2.3). As stated in the
ETGSA GSP, the ETGSA will, “in cooperation with other interested parties, (1) identify the
particular causes of land subsidence within the Area along the Friant-Kern Canal, (2) identify
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potential mechanisms for minimizing subsidence in the Area, (3) identify data gaps and additional
monitoring sites for the purpose of improving assessment of conditions along the FKC, “4
refinement of land subsidence management criteria for the relevant area, and (5) preparation of a
land subsidence monitoring and management plan focused upon the FKC.” The ETGSA has
undertaken steps towards the implementation of a Land Subsidence Management and Monitoring
Plan.

J. FWA contends that additional subsidence in the vicinity of the FKC is not acceptable
unless there is appropriate financial mitigation for such impact to FWA and the Friant Contractors
affected by such additional subsidence. ETGSA has maintained a commitment to ensure reduced
land subsidence, given legacy impacts, while maintaining its obligations under SGMA to reach
sustainability by 2040.

K The ETGSA Board of Directors has approved Rules and Regulations and a First
Amended Rules and Regulations on August 6, 2020 and October 1, 2020, respectively. The Rules
and Regulations as approved on those dates establish an “ETGSA Technical Group” which is
authorized to allocate sustainable yield and transitional pumping amounts pursuant to the ramp down
schedule in the GSP. The ETGSA Technical Group established the water year 2021 allocation for
transitional Tier 1 waters in the amount of 92,087 acre-feet per year. Based on current data,
1,034,553 acre-feet total of transitional waters are available until 2035.

L. ETGSA’s First Amended Rules and Regulations provide a penalty structure for all
groundwater consumed above sustainable yield. Rates have been established for water pumped
pursuant to the ramp down schedule, characterized as “Tier 1 Penalty Allocation” in the First
Amended Rules and Regulations. Penalties are established for pumping in excess of those rates,
identified as “Tier 2”. In addition to monetary penalties, additional civil remedies exist for pumping
in excess of the ramp down schedule.

M. On October 1, 2020, ETGSA adopted Resolution 2020-03 establishing the. initial
penalty rate for the Tier 1 Penalty Allocation at $245.00 (two hundred and forty-five dollars and zero
cents) per acre foot consumed and the Tier 2 penalty rate at $500.00 (five hundred dollars and zero
cents) per acre-foot consumed. The First Amended Rules and Regulations provide that the penalty
rate for the Tier 1 Penalty Allocation and Tier 2 will be established annually by the ETGSA Board
of Directors.

N. The FKC’s conveyance system relies on a gravity design. As of 2020, capacity has
been reduced to 1,650 cubic-feet per second (cfs) between mile post 88 and mile post 121.5 of the
FKC (the “Middle Reach™). Design capacity through the Middle Reach was 4,000 cfs. Due to
various design deficiencies the design capacity has never been achieved through the Middle Reach.
Historic capacity demand through the Middle Reach has been estimated to be approximately 2,500
cfs. The reduced capacity precludes the potential for delivery of significant amounts of water to
Friant Contractors in and south of the Middle Reach and limits the ability for exchanges and transfers
of water.

0. FWA has provided ETGSA with an engineering memorandum stating that the
damages in terms of the value of the lost water that FWA would not be able to deliver to Friant
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Contractors if the FKC were to subside an additional three feet in the Middle Reach would be in
excess of $263,000,000.00 (two hundred and sixty-three million dollars and zero cents). ETGSA
has not evaluated the memorandum, or its allegations, and as a result does not agree to any findings
therein.

P. FWA and Reclamation are developing plans to restore historic capacity to the FKC.
Presently, FWA and Reclamation are nearing completion of plans to restore capacity in the Middle
Reach of the FKC through a project referred to as the Friant-Kern Canal Middle Reach Capacity
Correction Project (“Project”). The most current engineering estimates place the cost of the Project
at approximately $500 million. Project costs estimates are expected to change given the need for
additional estimates and further design work on the Project including turnouts and appurtenant
facilities in and around the Middle Reach.

Q. FWA is proposing to divide the costs of Project funding into two categories: Zone 2
—the increased capacity of the FKC attributed to the construction of the Project that is financed by
non-reimbursable public funding, GSA funding and FWA OM&R funding (including any
reimbursable public funding repaid via FWA OM&R funding); and Zone 3 - the increase in capacity
of the Middle Reach of the FKC above Zone 2 that will result from the construction of the part of
the Project with funds derived from additional Friant Contractor voluntary funding.

R. The purpose of the payments to FWA by ETGSA under this Agreement is to fund
Project Zone 2 construction. ETGSA may participate in any Zone 3 funding through other
agreements with Friant Contractors. The Parties acknowledge and agree that to fully improve
capacity conditions on the FKC, further projects north of Middle Reach are necessary, and that the
Parties desire to pursue such projects.

S. This Agreement reflects the desire of the Parties to resolve their differences regarding
past and future subsidence on the FKC and, among other things, provide (1) FWA with needed
financing to complete the Project; and (2) protection to ETGSA and landowners within ETGSA’s
jurisdictional boundaries (“Landowners™) that FWA and Friant Contractors affected by subsidence
in the Middle Reach will not pursue litigation provided the terms of this Agreement are satisfied and
Landowners are in good standing, as defined in Section 5 below, with the ETGSA.

AGREEMENT

In consideration of the foregoing Recitals, which are incorporated herein, and the covenants
contained in this Agreement, and for other further good and valuable consideration, including but
not limited to the terms herein and the avoidance of further costs, inconvenience, and uncertainties
related to the Parties’ respective positions, the Parties agree as follows:

1. Penalty Program.

A ETGSA shall approve and maintain a volumetric penalty amount per acre foot
consumed on transitional pumping as defined in the ETGSA GSP in an amount that
will achieve, at minimum, the collection of $220,000,000.00 (two hundred and twenty
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million dollars and zero cents), if the anticipated transitional pumping of 1,034,553
acre-feet actually occurs.

ETGSA shall set a penalty amount to collect Tier 1 penalty money not received in
year 2020 based on actual transitional water pumped over the next five years (2021-
2026), thus increasing the amount of penalties expected to be received by ETGSA in
the earlier years of the transitional pumping penalty program.

FWA acknowledges that the initial penalties set by ETGSA for Tier 1 ($245 per acre-
foot) and Tier 2 ($500 per acre-foot) are consistent with this Agreement and reflect
ETGSA'’s agreement to collect penalties not collected in year 2020 based on actual
transitional water pumped over the next five years (2021-2026), thus increasing the
amount of penalties expected to be received.

ETGSA agrees to take all commercially reasonable efforts to begin invoicing
Landowners as soon as reasonably practicable, but no later than March 2021, for all
Tier 1 and Tier 2 penalties.

2. ETGSA Lump Sum Payment under Land-Based Assessment and Reduced Penalty

Program Payment.
A. Lump Sum Payment. In consideration of the mutual benefits that would result from

FWA’s early receipt of funds that could be applied towards the Project, ETGSA will
use its best efforts to take all necessary steps and actions as required by law (including
compliance with Proposition 218) to submit for a vote of the Landowners a land-
based assessment that could be used as a source of revenue to secure bonds, notes or
other obligations (‘ETGSA Bonds™) that would allow for a lump sum payment of
$125,000,000.00 (one hundred twenty five million dollars and zero cents) to FWA
for Zone 2 of the Project (“Lump Sum Payment®).

1. ETGSA will use commercially reasonable efforts to obtain landowner
approval of the land-based assessment under Section 2(A) above by no later
than July 1, 2022. If the land-based assessment is approved by Landowners,
ETGSA will use commercially reasonable efforts to issue ETGSA Bonds and
to pay the Lump Sum Payment by no later than December 31, 2022. If
ETGSA does not make the Lump Sum Payment by December 31, 2022, FWA
in its sole and absolute discretion can decide whether to accept the Lump Sum
Payment (or a different amount) at a later date if requested by ETGSA in
writing to continue to pursue such payment option.

Penalty Money. ETGSA shall make quarterly installments towards the Lump Sum
Payment to FWA beginning as soon as reasonably practicable, but no later than the
first quarter of 2021. ETGSA shall pay ninety-one percent (91%) of Tier 1 and Tier 2
penalty monies received in each calendar quarter within forty-five (45) days following
the end of the subject quarter. ETGSA is entitled to keep the remaining nine percent
(9%).
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1. Penalty money paid in quarterly installments to FWA under this Section 2(B)
shall be credited to and reduce the Lump Sum Payment amount.

2. Payments by ETGSA to FWA under this Section 2(B) will cease, and no
further penalty monies shall be paid to FWA, upon payment of the Lump Sum
Payment.

3. ETGSA Payments under the Transitional Pumping Penalty Program. If the land-based
assessment election described in Section 2 above does not pass, ETGSA agrees to the
following:

A

If the Proposition 218 land-based assessment election does not pass as described in
Section 2, ETGSA shall pay up to a maximum of two hundred million dollars
($200,000,000.00) of penalty monies to FWA on a rolling basis. ETGSA shall pay
ninety-one percent (91%) of penalty monies received in each calendar quarter within
45 (forty-five) days following the end of the subject quarter. ETGSA will be entitled
to keep the remaining nine percent (9%) of penalty monies received.

B. The Parties acknowledge there is no assurance that any penalty monies will be
received due to, among other things, the nature of the transitional pumping program
which is designed to disincentivize groundwater pumping.

4, Land Subsidence Management and Monitoring Plan.
A ETGSA shall take such commercially reasonable efforts to adopt and implement such

management action(s) as identified within the ETGSA GSP to limit additional
subsidence in the Middle Reach. FWA agrees to have its staff and agents meet and
confer with representatives of ETGSA in order to coordinate on the monitoring of
subsidence along the FKC and to provide input and recommendations as to additional
management actions that may help reduce or avoid subsidence entirely. ETGSA’s
current draft Land Subsidence Management Plan contemplates the creation of a long-
term Land Subsidence Monitoring and Management Committee. ETGSA agrees to
appoint a FWA representative to the Land Subsidence Monitoring and Management
Committee.

5. Release of Liability.

A.

Release of Landowners and ETGSA.

Upon FWA’s receipt of the earliest to occur of: (1) the Lump Sum Payment pursuant
to Section 2 above, or (2) the two hundred million dollars and zero cents
(8200,000,000.00) of penalties pursuant to Section 3 above, or (3) all penalties
collected and required to be transferred to FWA under Section 3 above through 2040
(“Release Date”), Friant, on its own behalf and on behalf of each of its respective
successors, predecessors, affiliates, assigns, members, officers, employees, and
agents (collectively “Friant Releasors”), agrees to release and forever discharge each
of the Landowners (solely with respect to each such Landowner’s real property
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interests within the ETGSA) and ETGSA, and their respective successors,
predecessors, affiliates, assigns, members, officers, employees, agents, partners,
stockholders (collectively “ETGSA Releasees™) from any and all claims, demands,
causes of action, suits, liens, obligations, charges, losses, damages, judgments,
attorneys’ fees, costs, promises, liabilities, and demands of every nature, kind, and
description whatsoever, in law or in equity, whether known or unknown, fixed or
contingent, suspected or unsuspected, matured or mot matured, liquidated or
unliquidated, which the Friant Releasors may have ever had, now have, or will have
against the ETGSA Releasees, in any manner arising from or related to the effects of
land subsidence on the FKC (collectively “Claims”) up to and after the Release Date,
but excluding any action as provided in Section 5(C) below.

Covenant Not to Sue by Friant Releasors.

For so long as ETGSA and each of the ETGSA Releasees remain in compliance with
this Agreement, each of the Friant Releasors covenants that, excepting any action or
Claims made under the conditions prescribed by Section 5(C) below, no Friant
Releasor will directly or indirectly institute any legal, equitable, administrative, or
other action, complaint, or proceeding against any of the ETGSA Releasees, or in any
other manner assert any Claims against any of the ETGSA Releasees arising from or
related to the effects of land subsidence on the FKC, including, without limitation,
any past, present, or future damages.

Unreleased Claims.

1. Injunctive relief against Landowners. Notwithstanding Section 5(A) and (B)
above, in the event of significant and unreasonable land subsidence pursuant to the
ETGSA GSP and SGMA is incurred and there is reasonable evidence that such
significant and unreasonable land subsidence is caused by groundwater pumping in
excess of sustainable yield amounts within the ETGSA boundaries (as defined in the
ETGSA GSP and the Rules and Regulations), Friant may pursue injunctive relief
against Landowners from either judicial or administrative authorities to enjoin such
groundwater pumping.

2. Good Standing. Only Landowners which are in “good standing” with the
ETGSA shall be entitled to the benefits and protections of Section 5(A ) and (B) above.
“Good standing” shall mean the Landowner is in compliance with the ETGSA’s
applicable Rules and Regulations and ETGSA GSP. Pumping in exceedance of the
applicable Tier 1 Penalty Allocation will be evidence of not being in “good standing”
with the ETGSA. The ETGSA’s written confirmation that a Landowner is in “good
standing” with the ETGSA shall constitute conclusive evidence that the Landowner
is entitled to the benefits and protections of Section 5(A) and (B).

3. Breach of this Apreement. The Parties may seek to enforce the terms of this
Agreement in a court of competent jurisdiction as stated in Section 10 and the
prevailing party in any such action may recover attorney’s fees as stated in Section
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6.

10.

12.
Indemnification.

A. ETGSA agrees to indemnify and hold harmless and defend the Friant Releasors, and
each of them, from and against all claims, demands, causes of action, liability, cost
and expenses, including damages resulting from the death or injury to any person or
property, and including attorney’s fees, losses or liabilities in law or in equity, of
every kind and nature whatsoever for, but not limited to injury to or death of any
person or property, arising out of or related to ETGSA’s adoption or implementation
of this Agreement, the ETGSA GSP, the Rules and Regulations, or any land-based
assessment, charge or fee, imposed by the ETGSA.

B. FWA agrees to indemnify and hold harmless and defend the ETGSA Releasees from
and against all claims, demands, causes of action, liability, cost and expenses,
including damages resulting from the death or injury to any person or property, and
including attorney’s fees, losses or liabilities in law or in equity, of every kind and
nature whatsoever for, but not limited to, injury to or death of any person or property,
arising out of or related to the Project, or subsidence on the FKC, which may be
brought by or on behalf of the Department of Interior, Bureau of Reclamation, or any
Friant Contractor or Friant Contractor landowner, except to the extent such loss or
injury is caused by conduct amounting to an intentional tort.

No Admission of Liability. This Agreement reflects a compromise of disputed claims and
neither the payment or performance of any consideration hereunder nor anything contained
in this Agreement will be interpreted or construed to be an admission on the part of, or to the
prejudice of, either Party.

Warranty of Authority. Each Party represents and warrants that it has the full right, power,
legal capacity and authority to enter into and perform its obligations under this Agreement
and that no approvals or consents of any persons are necessary in connection with it.

Assignment of Claims. Each Party warrants, represents, and covenants that it has not
assigned, transferred or conveyed, or purported to assign, transfer or convey, and will not
assign, transfer or convey to anyone any claim, demand, debt, sum of money, liability,
account, obligation, action or cause of action herein. Each Party agrees to indemnify, defend
and hold harmless any other Party from any claims which may be asserted against such Party,
based on, or arising out of or in connection with any such assignment, transfer or conveyance,
or purported assignment, transfer or conveyance.

Choice of Law. This Agreement is governed by and will be construed in accordance with
the laws of the State of California. The Parties agree that any breach of the Agreement will
be deemed to occur in the County of Tulare, California. The Parties further agree that
jurisdiction of any dispute arising out of this Agreement will be in the courts of the State of
California, County of Tulare.
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1.

12,

13.
14.

16.

16.

17.

18.

Binding Upon Successors. This Agreement is binding upon and will inure to the benefit of
the Parties and their predecessors, successors, heirs, assigns, past, present or future executors,
administrators, trustees, beneficiaries, affiliated and related entities, officers, directors,
agents, employees and representatives.

Attorney’s Fees. In the event of any dispute in any manner arising from or related to this
Agreement or any transaction or event arising therefrom, the prevailing party in any action
or proceeding shall be entitled to recover all reasonable attorney’s fees incurred in connection
with the dispute and any resultant litigation. The prevailing party shall also be entitled to
recover all other reasonable costs and expenses incurred in connection with the dispute and
any resultant litigation, including, without limitation, all fees of expert consultants and expert
witnesses.

Time of Essence. Time is of the essence in the performance of this Agreement.

Cooperation; Execution of Documents; Subsequent Actions. Each Party agrees to
cooperate fully and in the execution of any and all other documents necessary to effectuate
the stated purposes of this Agreement, including but not limited to those documents
specifically described in this Agreement, and in the completion of any additional action that
may be necessary or appropriate to give full force and effect to the terms and intent of this
Agreement.

Construction of Agreement. This Agreement is the product of negotiation and preparation
by and among each Party and its respective attorneys. Therefore, the Parties expressly waive
the provisions of Civil Code section 1654 and acknowledge and agree that the Agreement
will not be deemed prepared or drafted by any one Party, and will be construed accordingly.

Integration. This Agreement and the documents executed in connection with it constitute
the complete agreement of the Parties with respect to the subject matters referred to in this
Agreement. This Agreement supersedes all prior or contemporaneous negotiations,
promises, covenants, agreements and representations of every nature whatsoever with respect
to the subject matters referred to in this Agreement, all of which have become merged and
finally integrated into this Agreement.

Modification. Any modification of this Agreement must be in writing and signed by all
Parties. No oral modifications will be effective to vary or alter the terms of this Agreement.

Entire Agreement. All representations and promises pertaining to this Agreement are set
forth herein and the Parties acknowledge and represent to each other that they are not entering
into this Agreement on the basis of any other promises or representations, express or implied,
oral or written. Each Party has fully and personally investigated the subject matter of the
Agreement, and has consulted with and been represented by independent counsel in
negotiation and execution thereof. No Party is relying upon any statement of fact or opinion
by or of the other Party except as expressly set forth in this Agreement,
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19.

20.

21.

22,

23.

24,

25.

Authorized Signature. Each signatory to this Agreement warrants and represents that he or
she is competent and authorized to enter into this Agreement on behalf of the Party for whom
the signatory purports to sign.

Severability. If any provision or any part of any provision of this Agreement is for any
reason, held invalid, unenforceable or contrary to public policy or law, the remainder of this
Agreement will not be affected thereby, and will continue to be valid and enforceable.

Enforceable Obligations. When executed, this Agreement will be valid, binding and legally
enforceable in accordance with its terms,

Warranty of Non-Inducement. The Parties declare and represent that no promises,
inducements, or agreements not expressly contained herein have been made and that this
Agreement contains the entire agreement between them with respect to the subject matter of
this Agreement.

Counterparts. This Agreement may be executed in counterparts, including true and accurate
copies of the original, all of which, when taken together, will be deemed one original
agreement. Any executed copy will not be binding upon any Party until all Parties have duly
executed a copy of this Agreement.

Force Majeure. No Party will be liable in damages to any other Party for delay in
performance of, or failure to perform, its obligations under this Agreement if such delay or
failure is caused by a force majeure event. A “Force Majeure Event” means an event not the
fault of, and beyond the reasonable control of, the Party claiming excuse which makes it
impossible or extremely impracticable for such Party to perform obligations imposed on it
by this Agreement by virtue of its effect on physical facilities and their operation or
employees essential to such performance. Force Majeure Events include (a) an “act of God”
such as an earthquake, flood, earth movement, drought, or similar catastrophic event, (b) an
act of the public enemy, terrorism, sabotage, civil disturbance or similar event, (c) a strike,
work stoppage, picketing or similar concerted labor action, (d) delays in construction caused
by unanticipated negligence or breach of contract by a third party or inability to obtain
essential materials after diligent and timely efforts, or (e) an order or regulation issued by a
federal or state regulatory agency after the Effective Date of this Agreement or a judgment
or order entered by a federal or state court after the Effective Date of this Agreement.

Landowners. The Parties recognize and acknowledge that each of the Landowners is an
intended third-party beneficiary under this Agreement, and will have standing to enforce any
provision of this Agreement.

[Signatures on the following page.]
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ETGSA:
EASTERN TULE GROUNDWATER SUSTAINABILITY AGENCY

A S~ /50 )
Eric Borba, Chairman Dated
= _ti3frery
Dated

FWA:
FRIANT WATER AUTHORITY

27 . .
4&% N oz |
.;Lm Erickson, Secretary ated

APPROVED AS TO FORM:

Donald M. Davis, General Counsel
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DISTRICT:

ARVIN-EDISON WATER STORAGE DISTRICT

frup— 1/15/z02 |

Edwin Camp, Prexideq Dated

/

/ //( 1/ // //.-‘-Q/Z’f
John Moore, ‘?Ltretary)f_\‘ reasurer Dated /

!

;

APPROVED AS TO FORM:

Scott K. Kuney, General Counsel
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DISTRICT:

ARVIN-EDISON WATER STORAGE DISTRICT

Edwin Camp, Presiddfit

John Moore, Secretary-Treasurer

APPROVED AS TO FO

ott K. Kuney, General Counsel
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Contract No. 14-06-200-229AD

UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION
Central Valley Project, California

CONTRACT BETWEEN THE UNITED STATES
AND
ARVIN-EDISON WATER STORAGE DISTRICT
PROVIDING FOR PROJECT WATER SERVICE
FROM FRIANT DIVISION AND
FACILITIES REPAYMENT

THIS CONTRACT, made this [A/% day of A V@m&?é/a , 2010, is entered

into pursuant to the Act of June 17, 1902, (32 Stat. 388), and acts amendatory or supplementary
thereto, including but not limited to: the Act of August 26, 1937 (50 Stat. 844), as amended and
supplemented, August 4, 1939 (53 Stat. 1187), as amended and supplemented, July 2, 1956

(70 Stat. 483), June 21, 1963 (77 Stat. 68), October 12, 1982 (96 Stat. 1262), October 27, 1986
(100 Stat. 3050), as amended, Title XXXIV of the Act of October 30, 1992 (106 Stat. 4706), and
Title X, Subtitle A, of the Act of March 30, 2009 (123 Stat. 1349), also referred to as the San
Joaquin River Restoration Settlement Act hereinafter referred to as STRRSA, all collectively
hereinafier referred to as Federal Reclamation law, between THE UNITED STATES OF
AMERICA, hereinafter referred to as the United States and ARYIN—EDISON WATER
STORAGE DISTRICT, hereinafter referred to as the Contractor, a public agency of the State of
California, duly organized, existing, and acting pursuant to the laws thereof, with its principal
place of business in California;

WITNESSETH, That
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EXPLANATORY RECITALS

[1"1  WHEREAS, the United States has constructed and is operating the Central Valley
Project, California, for diversion, storage, carriage, distribution and beneficial use, for flood
control, irrigation, municipal, domestic, industrial, fish and wildlife mitigation, protection and
restoration, generation and distribution of electric energy, salinity control, navigation and other
beneficial uses, of waters of the Sacramento River, the American River, the Trinity River, and
the San Joaquin River and their tributaries; and

[2") WHEREAS, the United States constructed Friant Dam (thereby creating Millerton
Lake) and the Friant-Kern and Madera Canals, hereinafter collectively referred to as the Friant
Division Facilities, which will be used in part for the furnishing of water to the Contractor
pursuant to the terms of this Contract; and

[3™] WHEREAS, the United States and the Contractor entered into Contract Numiber
14-06-200-229A, as amended, which established terms for the delivery to the Contractor of
Project Water from the Friant Division from August 30, 1962 through February 28, 1995; and

[4"] WHEREAS, the Contractor and the United States have, pursuant to subsection ‘
3404(c)(1) of the Central Valley Project Improvement Act (CVPIA), subsequently entered into
interim renewal contract(s), identified as Contract Number (s) 14-06-200-229A-IR1, IR2, IR3,
and IR4, which provided for the continued water service to Contractor from March 1, 1995
through February 28, 2001, and subsequently entered into a long-term renewal coniract identified

as Contract Number 14-06-200-229A-LTR1, which provided for continued water service to
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Contractor through February 28, 2026, which was amended January 18, 2007, and is herein
referred to as the “Existing Contract™; and

[5"1  WHEREAS, pursuant to Section 8 of the Act of June 17, 1902 (32 Stat. 388), the
United States has acquired water rights and other rights to the flows of the San Joaquin River,
including without limitation the permits issued as the result of Decision 935 by the California
State Water Resource Control Board and the contracts described in subdivision (n) of Asticle 3
of this Contract, pursuant to which the Contracting Officer develops, diverts, stores and delivers
Project Water stored or flowing through Millerton Lake in accordance with State and Federal law
for the benefit of Project Contractors in the Friant Division and for other specified Project
purposes; and

[6"] WHEREAS, the water supplied to the Contractor pursuant to this Contract is
Project Water developed through the exercise of the rights described in the fifth (Sth) Explanatory
Recital of this Contract; and

[7"] WHEREAS, as a result of litigation entitled “Natural Resources Defense Council,
et al. v Kirk Rogers, et al.” No. CIV-S-88-1658LLK/GGH, certain contractors from the Friant
Division entered into a Stipulation of Settlement dated September 13, 2006, (the “Settiement™),
which settlement prescribes a Restoration Goal and a Water Management Goal and which
Settlement was subsequently confirmed and implemented through the SJRRSA; and

[8%"] WHEREAS, the SIRRSA authorizes and directs the Secretary to convert the
Existing Contract to a repayment contract under subsection (d) of Section 9 of the Act of August

4, 1939, no later than December 31, 2010, and further directs that such contract shall require the
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accelerated repayment of the Contractor’s allocated share of construction costs, either as a lump
sum payment by January 31, 2011 or in annual installments by January 31, 2014, which funds
will in furn be made available for implementation of the Settlement and SJRRSA, and which
costs otherwise would have been payable through annual water rates, with full repayment by
2030; and

19"  WHEREAS, such repayment of costs will assist the United States with
implementation of actions required under the Settlement and the SJRRSA and provide the
Contractor the benefits provided in Section 10010 of the SJRRSA; and

[10“‘] WHEREAS, subsection (4) of Section 1 of the Act of July 2, 1956 (1956 Act)
directs the Secretary to provide that the other party to any contract entered into pursuant to
subsection (d) of Section 9 of the Act of August 4, 1939 (repayment contract) or pursuant to
subsection (e} of Section 9 of the Act of August 4, 1939 (water service contract) shall “have the
first right (to which the rights of the holders of any other type of irrigation water contract shall be
subordinaté) to a stated share or quantity of the project’s available water supply for beneficial
use on the irrigable lands within the boundaries of, or owned by, the party and a permanent right
to such share or quantity upon completion of payment of the amount assigned for ultimate
return” by the contractor subject to fulfillment of all obligations under the contract; and

[11%] WHEREAS, among other things, this Contract includes provisions granting the
Contractor the permanent right described in the tenth (10™) Explanatory Recital; and

{IZ“‘} WHEREAS, the Contractor has demonstrated to the satisfaction of the

Contracting Officer that the Contractor has utilized the Project Water supplies available to it for




87

88

89

90

91

92

93

94

95

96

97

98

99

100

101

102

103

104

105

106

107

Contract No. 14-06-200-229AD
reasonable and beneficial use and/or has demonstrated projected future demand for water use
such that the Contractor has the capability and expects to utilize fully for reasonable and
beneficial use the quantity of Project Water to be made available to it pursuant to this Contract;
and

[13"] WHEREAS, water obtained from the Central Valley Project has been relied upon
by urban and agricultural areas within California for more than fifty (50) years and is considered
by the Contractor as an essential portion of its water supply; and

[14™] WHEREAS, the economies of regions within the Central Valley Project,
including the Contractor’s, depend upon the continued availability of water, including water
service from the Central Valley Project; and

[15"] WHEREAS, the Secretary intends through coordination, cooperation, and
partnerships to pursue measures to improve water supply, water quality, and reliability of the
Project for all Project purposes; and

[16™] WHEREAS, the mutual goals of the United States and the Contractor include: to
provide for reliable Project Water supplies; to control costs of those supplies; to achieve
repayment of the Central Valley Project as required by law; to guard reasonably against Project
Water shortages; to achieve a reasonable balance among competing demands for use of Project
Water; and to comply with all applicable environmental statutes, all consistent with the legal
obligations of the United States relative to the Central Valley Project; and

[17"] WHEREAS, any time during the Year the Contracting Officer determines that a

need exists to evacuate water from Millerton Lake in order to prevent or minimize spill or to
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meet flood control criteria (currently referred to as “uncontrolled season”), taking into
consideration, among other things, anticipated upstream reservoir operations and the most
probable forecast of snowmelt and runoff projections for the upper San Joaquin River, Friant
Division Project Contractors utilize a portion of their undependable Class 2 Water in their
service areas to, among other things, assist in the management and alleviation of groundwater
overdraft in the Friant Division service area, provide opportunities for restoration of the San
Joaquin River below Friant Dam, minimize flooding along the San Joaquin River, encourage
optimal water management, and maximize the reasonable and beneficial use of the water; and

[18™1 WHEREAS, the parties desire and intend that this Contract not provide a
disincentive to the Friant Division Project Contractors continuing to carry out the beneficial
activities set out in the Explanatory Recital immediately above; and

[19%] WHEREAS, the United States has determined that the Contractor has fulfilled all
of its obligations under the Existing Contract.

NOW, THEREFORE, in consideration of the mutual and dependent covenants herein
contained, it is hereby mutually agreed by the parties hereto as follows:

DEFINITIONS

1. When used herein, unless otherwise distinctly expressed or manifestly
incompatible with the intent of the parties as expressed in this Contract, the term:

(a) “Additional Capital Obligation™ shall mean any additional construction
costs or other capitalized costs incurred after the effective date of this Contract or not reflected in

the Existing Capital Obligation as provided in Section 10010(a)(3)(B) of the STRRSA and any
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amounts payable by Contractor as determined through the final adjustment described and
required by Section 10010(b) of the SIRRSA;

(b) “Calendar Year” shall mean the period January I through December 31,
both dates inclusive;

{c)  “Charges” shall mean the payments required by Federal Reclamation law
in addition to the Rates and Tiered Pricing Components specified in this Contract as determined
annually by the Contracting Officer pursuant to this Contract and consistgnt with the SJRRSA;

(d) “Class 1 Water” shall mean that supply of water stored in or flowing
through Millerton Lake which, subject to the contingencies hereinafter described in Articles 3,
12, and 13 of this Contract, will be available for delivery from Millerton Lake and the
Friant-Kern and Madera Canals as a dependable water supply during each Year,

(e}  “Class 2 Water” shall mean that supply of water which can be made
available subject to the contingencies hereinafier described in Articles 3, 12, and 13 of this
Contract for delivery from Millerton Lake and the Friant-Kem and Madera Canals in addition to
the supply of Class 1 Water. Because of its uncertainty as to availability and time of occurrence,
such water will be undependable in character and will be furnished only if, as, and when it can be
made available as determined by the Contracting Officer;

¢)] “Condition of Shortage” shall mean a condition respecting the Project
during any Year such that the Contracting Officer is unable to deliver sufficient water to meet the

Contract Total;
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(g)  “Contracting Officer” shall mean the Secretary of the Inferior’s duly
authorized representative acting pursuant to this Contract or applicable Federal Reclamation law
or regulation;

(h)  “Contract Total” shall mean the maximum amount of Class 1 Water plus
the maximum amount of Class 2 Water specified in subdivision (a) of Article 3 of this Contract
and is the stated share or quantity of the Project’s available water supply to which the Contractor
will have a permanent right in accordance with the 1956 Act and the terms of this Contract, upon
the Contractor’s complete payment of the Repayment Obligation, notwithstanding any
Additional Capital Obligation that may l;clter be established, which right shall not be disturbed so
long as the Contractor fulfills all of its obligations under this Contract;

(1) “Contractor’s Service Area” shall mean the area to which the Contractor is
permitted to provide Project Water under this Contract as described in Exhibit “A” attached
hereto, which may be modified from time to time in accordance with Article 36 of this Contract
without amendment of this Contract;

G “CVPIA” shall mean the Central Valley Project Improvement Act, Title
XXXIV of the Act of October 30, 1992 (106 Stat. 4706});

(k)  “Eligible Lands” shall mean all lands to which Irrigation Water may be
delivered in accordance with Section 204 of the Reclamation Reform Act of October 12, 1982

(96 Stat. 1263), as amended, hereinafter referred to as RRA;
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{1 “Excess Lands” shall mean all lands in excess of the limitations contained
in Section 204 of the RRA, other than those lands exempt from acreage limitation under Federal
Reclamation law;

(m)  “Existing Capital Obligation” shall mean the remaining amount of
construction costs of the Contractor identified in the Central Valley Project Irrigation Water
Rates and/or Municipal and Industrial Water Rates, respectively, dated January 25, 2007, as
adjusted to reflect payments not reflected in such schedule, pursuant to Section 10010(a)(3)(A)
of the SJRRSA. The Contracting Officer has computed the Existing Capital Obligation in a
manner consistent with the SIRRSA and such amount is set forth in Exhibits “C-1" and “C-27,
incorporated herein by reference;

(n)  “Financing Costs”, for purposes of computing the reduction of certain
charges as specified in subdivision (¢) of Article 7 of this Contract, shall mean the difference
between the net present value of the Existing Capital Obligation discounted using the full
Treasury rate and the Existing Capital Obligation discounted using one-half the Treasury rate, as
set forth in Section 10010(d)(3) of the SIRRA,;

(o) “Full Cost Rate™ shall mean that water rate described in Sections 205(a)(3)
or 202(3) of the RRA, whichever is applicable;

(p)  “Ineligible Lands” shall mean all lands to which Irrigation Water may not
be delivered in accordance with Section 204 of the RRA;

(@ “Irrigation Full Cost Water Rate” shall have the same meaning as “full

cost” as that term is used in Paragraph (3) of Section 202 of the RRA;
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3] “Irrigation Water” shall mean water made available from the Project that
is used primarily in the production of agricultural crops or livestock, including domestic use
incidental thereto, and watering of Hivestock;

(s} “Landholder” shall mean a party that directly or indirectly owns or leases
nonexempt land, as provided in 43 CFR 426.2;

(t) “Long Term Historic Average” shall mean the average of the final forecast
of Water Made Available to the Contractor pursuant to this Contract and the contracts referenced
in the third (3" and fourth (4‘1’) Explanatory Recitals of this Contract;

(u) “Municipal and Industrial (M&I) Water” shall mean water made available
from the Project other than Irrigation Water made available to the Contractor. M&I Water shall
include water used for human use and purposes such as the watering of landscaping or pasture
for animals (e.g., horses) which are kept for personal enjoyment or water delivered to land
holdings operated in units of less than five (5) acres unless the Contractor establishes to the
satisfaction of the Contracting Officer that the use of water delivered to any such landholding is a
use described in subdivision {r) of this Article of this Contract;

(v) “M&I Full Cost Water Rate” shall mean the annual rate, which, as
determined by the Contracting Officer, shall amortize the expenditures for construction allocable
to Project M&I facilities in service, including, O&M deficits funded, less payments, over such
periods as may be required under Federal Reclamation law with interest accruing from the dates

such costs were first incurred plus the applicable rate for the O&M of such Project facilities.
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Interest rates used in the calculation of the M&I Full Cost Rate shall comply with the Interest
Rate methodology contained in Section 202(3) (B) and (C) of the RRA,;
(w)  “Operation and Maintenance” or “O&M?” shall mean normal and
reasonable care, control, operation, repair, replacement (other than Capital replacement), and

maintenance of Project facilities;

(x})  “Operating Non-Federal Entity” shall mean the Friant Water Authority, or
its successor, é Non-Federal entity, which has the obligation to operate and maintain all or a
portion of the Friant Division Facilities pursuant to an agreement with the United States and
which may have funding obligations with respect thereto;

{y}  Omitted;

(z) “Project” shall mean the Central Valley Project owned by the United
States and managed by the Department of the Interior, Burean of Reclamation;

(aa)  “Project Contractors” shall mean all parties who have a long-term water

service contract or repayment contract for Project Water from the Project with the United States

pursuant to Federal Reclamation law;

(bb)  “Project Water” shall mean all water that is developed, diverted, stored, or
delivered by the Secretary in accordance with the statutes authorizing the Project and in
accordance with the terms and conditions of water rights acquired pursuant to California law;

{cc) “Rates” shall mean the payments for O&M costs as determined annually

by the Contracting Officer in accordance with the then-existing applicable water ratesetting

11
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policies for the Project, as described in subdivision (a) of Article 7 of this Contract and
illustrated in Exhibit “B”, attached hereto;

(dd) “Recovered Water Account” shall mean the program, as defined in the
Settlement, to make water available to all of the Friant Division Project Contractors who provide
water to meet interim flows or restoration flows for the purpose of reducing or avoiding the
impact of the interim flows and restoration flows on such contractors;

(ee) “Repayment Obligation”, as provided in subdivision (a)}(2)(A) of Article 7
of this Contract, shall be the Existing Capital Obligation, as defined herein, discounted by
one-half of the Treasury rate and computed consistent with the provisions of Section
10010(a)(3)(A) of the STRRSA to be paid as either a lump sum payment by January 31, 2011 or
in approximately equal annual installments by January 31, 2014;

(ffy  “Secretary” shall mean the Secretary of the Interior, a duly appointed
successor, or an authorized representative acting pursuant' to any authority of the Secretary and

through any agency of the Department of the Interior;

{gg) “Settlement” shall mean the Stipulation of Settlement dated September 13,
2006, the Order Approving Stipulation of Settlement, and the Judgment and further orders issued
by the Court pursuant to the terms and conditions of the Settlement in Natural Resources
Defense Council, et al. v. Rodgers, et al., No. CIV-8-88-1658 LLJ/GGH,

(hh) “Tiered Pricing Component” shall be the incremental amount to be paid
for each acre-foot of Water Delivered as described in subdivision (1)(1) of Article 7 of this

Contract;

12
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(iiy  “Water Delivered” or “Delivered Water” shall mean Project Water
diverted for use by the Contractor at the point(s) of delivery approved by the Contracting
Officer;

(1))  “Water Made Available” shall mean the estimated amount of Project
Water that can be delivered to the Contractor for the upcoming Year as declared by the
Contracting Officer, pursuant to subdivision (a) of Article 4 of this Contract;

(kk) “Water Management Goal” shall mean the goal of the Settlement to
reduce or avoid adverse water supply impacts to all the Friant Division Project Contractors that
may result from the interim flows and restoration flows provided for in the Settlement;

(1)  “Water Scheduled” shall mean Project Water made available to the
Contractor for which times and quantities for delivery have been established by the Contractor
and Contracting Officer, pursuant to subdivision (b) of Article 4 of this Contract; and

(mm) “Year” shall mean the period from and including March 1 of each
Calendar Year through the last day of February of the following Calendar Year.

EFFECTIVE DATE OF CONTRACT
2. (a) This Contract shall become effective on the date first hereinabove written
and shall continue so long as the Contractor is making the annual payments required herein and
paying any other amounts owing under this Contract and applicable law, unless it is terminated
by the Contracting Officer by reason of a material uncured breach by the Contractor; Provided,
That the Contracting Officer shall not seek to terminate this Contract by reason of an asserted

material uncured breach by the Contractor unless it has first provided at least sixty (60) days

13
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written notice of the asserted breach to the Contractor and the Contractor has failed to cure such
breach (or to diligently commence curative actions satisfactory to the Contracting Officer for a
breach that cannot be fully cured within sixty (60) days) within the sixty (60)-day notice period;

Provided further, That this Contract may be terminated at any time by mutual consent of the

parties hereto.

(by  Upon complete payment of the Repayment Obligation by the Contractor,
and notwithstanding any Additional Capital Obligation that may later be established, the Tiered
Pricing Component as that term is utilized in this Contract, the acreage limitations, reporting, and
Full Cost pricing provisions of Federal Reclamation law, and subdivisions (k), (1), (o) through
{q), {s), and (v) of Article 1, subdivisions (a)(2}(A), (I)}(1), (1)(2), and (1)(3) of Article 7, Article
14, subdivision (a) of Article 18, and Article 25, all of this Contract, shall no longer be
applicable to the Contractor. Upon complete payment of the Repayment Obligation by the
Contractor, and notwithstanding any Additional Capital Obligation that may later be established,
the terms of this Contract shall be as provided in the restated contract attached hereto as Exhibit
“E”, which has been prepared solely as a matter of administrative convenience. Exhibit “E”
makes no substantive revisions other than those required by this subdivision of this Article of
this Confract. Accordingly, upon complete payment of the Repayment Obligation by the
Contractor, and notwithstanding any Additional Capital Obligation that may later be established,
the parties shall refer to Exhibit “E” as their entire agreement under this Contract.

(¢)  This Contract supersedes in its entirety and 1s intended to replace in full

the Existing Contract; Provided, That if this Contract is terminated or determined to be invalid or

14
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unenforceable for any reason other than a material uncured breach of this Contract by the
Contractor, the Existing Contract shall not be superseded and shail be in full force and effect.

WATER TO BEMADE AVAILABLE AND DELIVERED TO THE CONTRACTOR

3. (a) During each Year, consistent with all applicable State water rights,

permits, and licenses, Federal law, the Settlement including the SJRRSA, and subject to the
provisions set forth in Articles 12 and 13 of this Contract, the Contracting Officer shall make
available for delivery to the Contractor from the Project 40,000 acre-feet of Class 1 Water and
311,675 acre-feet of Class 2 Water for irrigation and M&I purposes. The quantity of Water
Delivered to the Contractor in accordance with this subdivision shall be scheduled and paid for
pursuant to the provisions of Articles 4 and 7 of this Contract.

(b)  Upon complete payment of the Repayment Obligation by the Contractor,
and notwithstanding any Additional Capital Obligation that may later be established, the
Contractor shall have a permanent right to the Contract Total in accordance with the 1956 Act
and the terms of this Contract. This right shall not be disturbed so long as the Contractor fulfills
all of its obligations hereunder. The quantity of water made available for delivery in any given
Year shall remain subject to the terms and conditions of subdivision (a) of this Article of this
Contract.

(c)  The Contractor shall utilize the Project Water in accordance with all
applicable legal requirements.

(d)  The Contractor shall make reasonable and beneficial use of all Project

Water or other water furnished pursuant to this Contract. Groundwater recharge programs,

15
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groundwater banking programs, surface water storage programs, and other similar programs
utilizing Project Water or other water furnished pursuant to this Contract conducted within the
Contractor’s Service Area which are consistent with applicable State law and result in use
consistent with applicable Federal Reclamation law will be allowed; Provided, That any direct
recharge prograny(s) is (are) described in the Contractor’s Water Cogsewation Plan submitted

pursuant to Article 27 of this Contract; Provided further, That such Water Conservation Plan

demonstrates sufficient lawful uses exist in the Contractor’s Service Area so that using a
long-term average, the quantity of Delivered Water is demonstrated to be reasonable for such
uses and in compliance with Federal Reclamation law. Groundwater recharge programs,
groundwater banking programs, surface water storage programs, and other simi'lar programs
utilizing Project Water or other water furnished pursuant to this Contract conducted outside the
Contractor’s Service Area may be permitted upon written approval of the Contracting Officer,
which approval will be based upon environmental documentation, Project Water rights, and
Project operational concerns. The Contracting Officer will address such concerns in regulations,
policies, or guidelines.

(¢)  The Contractor, through this Contract, shall comply with requirements
applicable to the Contractor in biological opinion(s) prepared as a result of the consultation
regarding the execution of the Existing Contract undertaken pursuant to Section 7 of the
Endangered Species Act of 1973, as amended, as well as the requirements of any other biological
opinions applicable to Project Water delivery under this Contract, that are within the

Contractor’s legal authority to implement. The Contractor shall comply with the limitations or
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requiréments imposed by environmental documentation applicable to the Contractor and within
its legal authority to implement regarding specific activities, including conversion of Irrigation
Water to M&I Water. Nothing herein shall be construed to prevent the Contractor from
challenging or seeking judicial relief in a court of competent jurisdiction with respect to any
biological opinion or other environmental documentation referred to in this Article of this
Contract.

H Subject to subdivisions (1) and (n) of this Article of this Contract,
following the declaration of Water Made Available under Article 4 of this Contract, the
Contracting Officer will make a determination whether Project Water, or other water available to
the Project, can be made available to the Contractor in addition to the Contract Total in this
Article of this Contract during the Year without adversely impacting the Project or other Project
Contractors and consistent with the Secretary’s legal obligations. At the request of the
Contractor, the Contracting Officer will consult with the Contractor prior to making such a
determination. Subject to subdivisions (1) and (n) of this Article of this Contract, if the
Contracting Officer determines that Project Water, or other water available to the Project, can be
made available to the Contractor, the Contracting Officer will announce the availability of such
water and shall so notify the Contractor as soon as practical. The Contracting Officer will
thereafter meet with the Contractor and other Project Contractors capable of taking such water to
determine the most equitable and efficient allocation of such water. If the Contractor requests

the delivery of any quantity of such water, the Contracting Officer shall make such water
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available to the Contractor in accordance with applicable statutes, regulations, guidelines, and
policies.

(g)  The Contractor may request permission to reschedule for use during the
subsequent Year some or all of the Water Made Available to the Contractor during the current
Year referred to as “carryover.” The Contractor may request permission to use during the
current Year a quantity of Project Water which may be made available by the United States to
the Contractor during the subsequent Year referred to as “pre-use.” The Contracting Officer’s
written approval may permit such uses in accordance with applicable statutes, regulations,
guidelines, and policies.

(h)  The Contractor’s right pursuant to Federal Reclamation law and applicable
State law to the reasonable and beneficial use of the Water Delivered pursuant to this Contract
shall not be disturbed so long as the Contractor shall fulfill all of its obligations under this
Contract, Nothing in the preceding sentence shall affect the Contracting Officer’s ability to
impose shortages under Article 12 or subdivision (b) of Article 13 of this Contract.

(1) Project Water furnished to the Contractor pursuant to this Contract may be
delivered for purposes other than those described in subdivisions (r) and (u) of Article I of this
Contract upon written approval by the Contracting Officer in accordance with the terms and
conditions of such approval.

() The Contracting Officer shall make reasonable efforts to protect the water
rights and other rights described in the fifth (5th) Explanatory Recital of this Contract and to

provide the water available under this Contract. The Contracting Officer shall not object to
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participation by the Contractor, in the capacity and to the extent permitted by law, in
administrative proceedings related to the water rights and other rights described in the fifth (5th)

Explanatory Recital of this Contract; Provided however, That the Contracting Officer retains the

right to object to the substance of the Contractor’s position in such a proceeding. Provided
further, that in such proceedings the Contracting Officer shall recognize the Contractor has a
legal right under the terms of this Contract to use Project Water.

(k)  Project Water furnished to the Contractor during any month designated in
a schedule or revised schedule submitted by the Contractor and approved by the Contracting
Officer shall be deemed to have been accepted by the Contractor as Class I Water to the extent
that Class 1 Water is called for in such schedule for such month and shall be deemed tc.) have
been accepted as Class 2 Water to the extent Class 2 Water is called for in such schedule for such
month. Ifin any month the Contractor diverts a quantity of water in addition to the total amount
of Class 1 Water and Class 2 Water set forth in the Confractor’s approved schedule or revised
schedule for such month, such additional diversions shall be charged first against the
Contractor’s remaining Class 2 Water supply available in the current Year. To the extent the
Contractor’s remaining Class 2 Water supply available in the current Year is not sufficient to
account for such additional diversions, such additional diversions shall be charged against the
Contractor’s remaining Class 1 Water supply available in the current Year. To the extent the
Contractor’s remaining Class I Water and Class 2 Water supplies available in the current Year
are not sufficient to account for such additional diversions, such additional diversions shall be

charged first against the Contractor’s available Class 2 Water supply and then against the
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Contractor’s available Class 1 Water supply, both for the following Year. Payment for all
additional diversions of water shall be made in accordance with Article 7 of this Contract.

O If the Contracting Officer determines there is a Project Water supply
available at Friant Dam as the result of an unusually large water supply not otherwise storable for
Project purposes or infrequent and otherwise unmanaged flood flows of short duration, such
water will be made available to the Contractor and others under Section 215 of the Act of
October 12, 1982, pursuant to the priorities specified below if the Contractor enters into a
temporary contract with the ﬂnited States not to exceed one (1) year for the delivery of such
water or as otherwise provided for in Federal Reclamation law and associated regulations. Such
water may be identified by the Contractor either (i) as additional water to supplement the supply
of Class I Water and/or Class 2 Water made available to it pursuant to this Contract or, {ii) upon
written notification to the Contracting Officer, as water to be credited against the Contractor’s
Class 2 Water supply available pursuant to this Contract. The Contracting Officer shall make
water determined to be available pursuant to this subsection according to the following priorities:
first, to contractors for Class 1 Water and/or Class 2 Water within the Friant Division; second, to
contractors in the Cross Valley Division of the Project. The Contracting Officer will consider
requests from other parties for Section 215 Water for use within the area identified as the Friant
Division service area in the environmental assessment developed in connection with the
execution of the Existing Contract.

(m)  Nothing in this Contract, nor any action or inaction of the Contractor or

Contracting Officer in connection with the implementation of this Contract, is intended to
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override, modify, supersede or otherwise interfere with any term or condition of the water rights
and other rights referred in the fifth (5th) Explanatory Recital of this Contract.

(n)  The rights of the Contractor under this Contract are subject to the terms of
the contract for exchange waters, dated July 27, 1939, between the United States and the San
Joaquin and Kings River Canal and Irrigation Company, Incorporated, et al., (hereinafter referred
to as the Exchange Contractors), Confract No. I1r-1144, as amended. The United States agrees
that it will not deliver to the Exchange Contractors thereunder waters of the San Joaquin River
unless and until required by the terms of said contract, and the United States further agrees that it
will not voluntarily and knowingly determine itself unable to deliver to the Exchange
Contractors entitled thereto from water that is available or that may become available to it from
the Sacramento River and its tributaries or the Sacramento-San Joaquin Delta those quantities
required to satisfy the obligations of the United States under said Exchange Contract and under
Schedule 2 of the Contract for Purchase of Miller and Lux Water Rights (Contract I1r-1145,
dated July 27, 1939).

(o)  Pursuant to and consistent with section 10004 of SJRRSA and Paragraph
16 of the Settlement, the Contracting Officer is required to develop and implement a plan for
recirculation, recapture, reuse, exchange or transfer of water released for restoration flows or
interim flows, as those terms are defined in the Settlement, to reduce or avoid impacts to water
deliveries caused by said restoration flows or interim flows and water developed through such

activities may be made available (i) to the Contractor without the need of an additional contract,
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and/or (ii) to others on behalf of the Contractor under terms mutually acceptable to the
Contractor and the Contracting Officer that are consistent with the Water Management Goal.

TIME FOR DELIVERY OF WATER

4. (a) On or about February 20 of each Calendar Year, the Contracting Officer
shall announce the Contracting Officer’s initial declaration of the Water Made Available. The
declaration will be updated monthly and more frequently if necessary, based on then-current
operational and hydrologic conditions and a new declaration with changes, if any, to the Water
Made Available will be made. The Contracting Officer shall provide forecasts of Project
operations and the basis of the estimate, with relevant supporting information, upon the written
request of the Contractor. Concurrently with the declaration of the Water Made Available, the
Contracting Officer shall provide the Contractor with the updated Long Term Historic Average.
The declaration of Project operations will be expressed in terms of both Water Made Available
and the Long Term Historic Average.

(b) On or before each Maich 1 and at such other times as necessary, the
Contractor shall submit to the Contracting Officer a written schedule, satisfactory to the
Contracting Officer, showing the monthly quantities of Project Water to be delivered by the
United States to the Contractor pursuant to this Contract for the Year commencing on such
March 1. The Contracting Officer shall use all reasonable means to deliver Project Water
according to the approved schedule for the Year commencing on such March 1.

(©) The Contractor shall not schedule Project Water in excess of the quantity

of Project Water the Contractor intends to put to reasonable and beneficial use within the
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Contractor’s Service Area, or to sell, transfer or exchange pursuant to Article 10 of this Contract
or bank pursuant to subdivision (d) of Article 3 of this Contract during any Year.

(d) Subject to the conditions set forth in subdivision (a) of Article 3 of this
Contract, the United States shall deliver Project Water to the Contractor in accordance with the
initial schedule submitted by the Contractor pursuant to subdivision (b) of this Article, or any
written revision(s), satisfactory to the Contracting Officer, thereto submitted within a reasonable
time prior to the date(s) on which the requested change(s) is/are to be implemented; Provided,
That the total amount of water requested in that schedule or revision does not exceed the
quantities announced by the Contracting Officer pursuant to the provisions of subdivision (a) of
Article 3 of this Contract, and the Contracting Officer determines that there will be sufficient
capacity available in the appropriate Friant Division Facilities to deliver the water in accordance

with that schedule; Provided further, That the Contractor shall not schedule the delivery of any

water during any period as to which the Contractor is notified by the Contracting Officer or
Operating Non-Federal Entity that Project facilities required to make deliveries to the Contractor
will not be in operation because of scheduled O&M.

(¢)  The Contractor may, during the period from and including November 1 of
each Year through and including the last day of February of that Year, request delivery of any
amount of the Class 1 Water estimated by the Contracting Officer to be made available to it
during the following Year. The Contractor may, during the period from and including January 1
of each Year (or such earlier date as may be determined by the Contracting Officer) through and

including the last day of February of that Year, request delivery of any amount of Class 2 Water
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estimated by the Contracting Officer to be made available to it during the following Year. Such
water shall hereinafter be referred to as pre-use water. Such request must be submitted in writing
by the Contractor for a specified quantity of pre-use and shall be subject to the approval of the
Contracting Officer. Payment for pre-use water so requested shall be at the appropriate Rate(s)
for the following Year in accordance with Article 7 of this Contract and shall be made in
advance of delivery of any pre-use water. The Contracting Officer shall deliver such pre-use
water in accordance with a schedule or any revision thereof submitted by the Contractor and
approved by the Contracting Officer, to the extent such water is available and to the extent such
deliveries will not interfere with the delivery of Project Water entitlements to other Friant
Division contractors or the physical maintenance of the Project facilities. The quantities of
pre-use Water Delivered pursuant to this subdivision shall be deducted from the quantities of
water that the Contracting Officer would otherwise be obligated to make available to the
Contractor during the following Year; Provided, That the quantity of pre-use water to be
deducted from the quantities of either Class 1 Water or Class 2 Water to be made available to the
Contractor in the following Year shall be specified by the Contractor at the time the pre-use
water is requested or as revised in its first schedule for the following Year submitted in
accordance with subdivision (b) of this Article of this Contract, based on the availability of the
following Year water supplies as determined by the Confracting Officer.

POINT OF DIVERSION AND RESPONSIBILITY FOR DISTRIBUTION OF WATER

5. (a)  Project Water scheduled pursuant to subdivision (b) of Article 4 of this

Coniract shall be delivered to the Contractor at a point or points of delivery either on Project
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facilities or another location or locations mutually agreed to m writing by the Contracting Officer
and the Contractor.

()  The Contracting Officer, the Operating Non-Federal Entity, or other
appropriate entity shall make all reasonable efforts to maintain sufficient flows and levels of
water in the Friant-Kern Canal to deliver Project Water to the Contractor at specific turnouts
established pursuant to subdivision (a) of this Article of this Contract.

(¢}  The Contractor shall not deliver Project Water to land outside the
Contractor’s Service Area unless approved in advance by the Contracting Officer. Until
complete payment of the Repayment Obligation by the Contractor, and notwithstanding any
Additional Capital Obligation that may later be established, the Contractor shall deliver Project
Water in accordance with applicable acreage limitations, reporting, and Full Cost pricing
provisions of Federal Reclamation law and any applicable land classification provisions of the
associated regulations.

(d) Al Water Delivered to the Contractor pursuant to this Contract shall be
measured and recorded with equipment furnished, installed, operated, and maintained by the
United States, the Operating Non-Federal Entity or other appropriate entity as designated by the
Contracting Officer (hereafter “other appropriate entity™) at the point or points of delivery
established pursuant to subdivision (a) of this Article of this Contract. Upon the request of either
party to this Conftract, the Contracting Officer shall investigate, or cause to be investigated by the
responsible Operating Non-Federal Entity, the accuracy of such measurements and shall take any

necessary steps to adjust any errors appearing therein. For any period of time when accurate
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measurements have not been made, the Contracting Officer shall consult with the Contractor and
the responsible Operating Non-Federal Entity prior to making a final determination of the
quantity delivered for that period of time.

(e) Neither the Contracting Officer rnor any Operating Non-Federal Entity
shall be respousible for the control, carriage, handling, use, disposal, or distribution of Project
Water Delivered to the Contractor pursuant to this Contract beyond the delivery points specified
in subdivision (a) of this Article of this Contract. The Contractor shall indemnify the United
States, its officers, employees, agents, and assigns on account of damage or claim of damage of
any nature whatsoever for which there is legal responsibility, including property damage,
personal injury, or death arising out of or connected with the control, carriage, handling, use,
disposal, or distribution of such Project Water beyond such delivery points, except for any
damage or claim arising out of: (i) acts or omissions of the Contracting Officer or any of its
officers, employees, agents, or assigns, including any responsible Operating Non-Federal Entity,
with the intent of creating the situation regulting in any damage or claim; (i) willful misconduct
of the Contracting Officer or any of its officers, employees, agents, or assigns, including any
responsible Operating Non-Federal Entity; (iii) negligence of the Contracting Officer or any of
its officers, employees, agents, or assigns including any responsible Operating Non-Federal
Entity; or (iv) damage or claims resulting from a malfunction of facilities owned and/or operated
by the United States or responsible Operating Non-Federal Entity; Provided, That the Contractor
is not the Operating Non-Federal Entity that owned or operated the malfunctioning facility(ies)

from which the damage claim arose.
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MEASUREMENT OF WATER WITHIN THE SERVICE AREA

6. (a)  The Contractor has established a measurement program satisfactory to the
Contracting Officer; all surface water delivered for irrigation purposes within the Contractor’s
Service Area is measured at each agricultural turnout; and water delivered for municipal and
industrial purposes is measured at each municipal and industrial service connection. The water
measuring devices or water measuring methods of comparable effectiveness must be acceptable
to the Cont;acting Officer. The Contractor shall be responsible for installing, operating, and
maintaining and repairing all such measuring devices and implementing all such water
measuring methods at no cost to the United States. The Contractor shall use the information
obtained from such water measuring devices or water measuring methods to ensure its proper
management of the water, to bill water users for water delivered by the Contractor; and, if
applicable, to record water delivered for municipal and industrial purposes by customer class as
defined in the Contractor’s water conservation plan provided for in Article 27 of this Contract.
Nothing herein contained, however, shall preclude the Contractor from establishing and
collecting any charges, assessments, or other revenues _authorized by California law.

(b}  To the extent the information has not otherwise been provided, upon
execution of this Contract, the Contractor shall provide to the Contracting Officer a written
report describing the measurement devices or water measuring methods being used or to be used
to implement subdivision (a) of this Article of this Contract and identifying the agricultural
turnouts and the municipal and industrial service connections or alternative measurement

programs approved by the Contracting Officer, at which such measurement devices or water
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measuring methods are being used, and, if applicable, identifying the locations at which such
devices and/or methods are not yet being used including a time schedule for implementation at
such locations. The Contracting Officer shall advise the Contractor in writing within sixty (60)
days as to the adequacy of, and necessary modifications, if any, of the measuring devices or
water measuring methods identified in the Contractor’s report and if the Contracting Officer does
not respond in such time, they shall be deemed adequate. If the Contracting Officer notifies the
Contractor that the measuring devices or methods are inadequate, the parties shall within sixty
(60) days following the Contracting Officer’s response, negotiate in good faith the earliest
practicable date by which the Contractor shall modify said measuring devices and/or measuring
methods as required by the Contracting Officer to ensure compliance with subdivision {a) of this
Article of this Contract.

(c) All new surface water delivery systems installed within the Contractor’s
Service Area after the effective date of this Contract shall also comply with the measurement
provisions described in subdivision (a) of this Article of this Contract.

{(d)  The Contractor shall inform the Contracting Officer and the State of
California in writing by April 30 of each Year of the monthly volume of surface water delivered
within the Contractor’s Service Area during the previous Year.

{(e) The Contractor shall inform the Contracting Officer and the Operating
Non-Federal Entity on or before the twentieth (20™) calendar day of each month of the quantity

of Irrigation and M&I Water taken during the preceding month.
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RATES, METHOD OF PAYMENT FOR WATER
AND ACCELERATED REPAYMENT OF FACILITIES

7. (a) The Contractor’s cost obligations for all Delivered Water shall be
determined in accordance with: (i) the Secretary’s ratesetting policy for Irrigation Water adopted
in 1988 and the Secretary’s then-existing ratesetting policy for M&I Water, consistent with the
SJIRRSA, and such ratesetting policies shall be amended, modified, or superseded only through a
public notice and comment procedure; (ii) applicable Federal Reclamation law and associated
rules and regulations, or policies; and (iii) other applicable provisions of this Contract.

(1)  The Contractor shall pay the United States as provided for in this
Article of this Contract for the Delivered Water at Rates and Charges determined in accordance
with policies for Irrigation Water and M&!I Water. The Contractor’s Rates shall be established to
recover its estimated reimbursable costs included in the O&M component of the Rate and
amounts established to recover other charges and deficits, other than the construction costs. The
Rates for O&M costs and Charges shall be adjusted, as appropriate, in accordance with the
provisions of the SJRRSA.

(2)  Inaccordance with the SJRRSA, the Contractor’s allocable share
of Project construction costs will be repaid pursuant to the provisions of this Contract.

(A)  The amount due and payable to the United States, pursuant
to the SJRRSA, shall be the Repayment Obligation. The Repayment Obligation has been
computed by the Contracting Officer in a manner consistent with the SJRRSA and is set forth,
both as a lump sum payment and as four (4) approximately equal annual installments, which

amounts together with the manner in which such amounts were calculated are set forth in
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Exhibits “C-1” and “C-2”. The Repayment Obligation is due in lump sum by January 31, 2011
or in approximate equal annual installments no later than January 31, 2014, as provided by the
SIRRSA. The Contractor must provide appropriate notice to the Contracting Officer in writing
not later than thirty (30) days prior to January 31, 2011 if electing to repay the amount due using
the lump sum alternative. If such notice is not provided by such date, the Contractor shall be
deemed to have elected the installment payment alternative, in which case, the first such payment
shall be made no later than May I, 2011, the second payment shall be made no later than the first
anniversary of the first payment date, the third payment shall be made no later than the second
anniversary of the first payment date, and the final payment shall be made no later than January
31, 2014. If the installment payment option is elected by the Contractor, the Contractor may
pre-pay the remaining portion of the Repayment Obligation by giving the Contracting Officer
sixty (60) days written notice, in which case, the Contracting Officer shall re-compute the
remaining amount due to reflect the pre-payment using the same methodology as was used to
compute the initial annual installment payment amount, which is illustrated in Exhibit “C-2".
Notwithstanding any Additional Capital Obligation that may later be established, receipt of the
Contractor’s payment of the Repayment Obligation by the United States shall fully and
permanently satisfy the Existing Capital Obligation.

(B)  Project construction costs or other capitalized costs

attributable to capital additions to the Project incurred after the effective date of this Contract or
that are not reflected in the schedules referenced in Exhibits “C-1” and “C-2” and properly

assignable to the Contractor, shall be repaid as prescribed by the SJRRSA without interest except
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as required by law. Consistent with Federal Reclamation law, interest shall continue to accrue
on the M&I portion of unpaid Project construction costs or other capitalized cost assigned to the
Contractor until such costs are paid. Increases or decreases in Project construction costs or other
capitalized costs assigned to the Contractor caused solely by annual adjustment of Project
construction costs or other capitalized costs assigned to each Central Valley Project contractor by
the Secretary shall not be considered in determining the amounts to be paid pursuant to this
subdivision (a)(2)(B), but will be considered under subdivision (b) of this Article. A separate
repayment agreement shall be established by the Contractor and the Contracting Officer to
accomplish repayment of all additional Project construction costs or other capitalized costs
assigned to the Contractor within the timeframe prescribed by the STRRSA subject to the
following:

(1) If the collective annual Project construction costs or
other capitalized costs that are incurred after the effective date of this Contract and properly
assignable to the contractors are less than $5,000,000, then the portion of such costs properly
assignable to the Contractor shall be repaid in not more than five (5) years after notification of
the allocation. This amount is the result of a collective annual allocation of Project construction

costs to the contractors exercising contract conversions; Provided, That the reference to the

amount of $5,000,000 shall not be a precedent in any other context.
(2)  Ifthe collective annual Project construction costs or
other capitalized costs that are incurred after the effective date of this Contract and properly

assignable to the contractors are $5,000,000 or greater, then the portion of such costs properly
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assignable to the Contractor shall be repaid as provided by applicable Federal Reclamation law.
This amount is the result of a collective annual allocation of Project construction costs to the

contractors exercising contract conversions; Provided, That the reference to the amount of

$5,000,000 shall not be a precedent in any other context.

(b) Consistent with Section 10010(b) of the SJIRRSA, following a final cost
allocation by the Secretary upon completion of the construction of the Central Valley Project, the
amounts paid by the Coniractor shall be subject to adjustment to reflect the effect of any
reallocation of Project construction costs or other capitalized costs assigned to the Contractor
that may have occurred between the determination of Contractor’s Existing Capital Obligation
and the final cost allocation. In the event that the final cost allocation, as determined by the
Secretary, indicates that the costs properly assignable to .the Contractor, as determined by the
Contracting Officer, are greater than the Existing Capital Obligation and other amounts of
Project construction costs or other capitalized costs paid by the Contractor, then the Contractor
shall be obligated to pay the remaining allocated costs. The term of such additional repayment
contract shall be no less than one (1) year and no more than ten (10) years, however, mutually
agreeable provisions regarding the rate of repayment of such amount may be developed by the
parties. In the event that the final cost allocation, as determined by the Secretary, indicates that
the costs properly assignable to the Contractor, as determined by the Contracting Officer, are less
than the Fxisting Capital Obligation and other amounts of Project construction costs or other
capitalized costs paid by the Contractor, then the Contracting Officer shall credit such

overpayment as an offset against any outstanding or future obligation of the Contractor,
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consistent with the SIRRSA. This Contract shall be implemented in a manner consistent with
Section 10010(f) of the SJRRSA.

(c) Prior to July 1 of each Calendar Year, the Cont;‘acting Officer shall
provide the Contractor an estimate of the Charges for Project Water that will be applied to the
period October 1, of the current Calendar Year, through September 30, of the following Calendar
Year, and the basis for such estimate. The Contractor shall be allowed not less than two (2)
months to review and comment on such estimates. On or before September 15 of each Calendar
Year, the Contracting Officer shall notify the Contractor in writing of the Charges to be in effect
during the period October 1 of the current Calendar Year, through September 30 of the following
Calendar Year, and such notification shall revise Exhibit “B”. Charges shall be subject to
reduction consistent with the SJRRSA based upon the average annual delivery amount agreed to
by the Contracting Officer and the Contractor.

(1)  Upon complete payment of the Repayment Obligation by the
Contractor, and notwithstanding any Additional Capital Obligation that may later be established,
for the years 2020 through 2039 inclusive, Charges shall reflect the reduction on a per acre-foot
basis consistent with Section 10010(d)}(1) of the SJIRRSA. Exhibit “D” sets forth the reduction in
Charges to offset the Financing Costs as prescribed in Section 10010(d)(1) of the SJRRSA;
Provided, That if the Secretary determines such Charges are otherwise needed, an equivalent
reduction will be made to O&M costs consistent with such provisions of the STRRSA.
Consistent with Section 10010(d)(1) of the STRRSA and as shown in Exhibit “ID”, the Friant

Surcharge reduction has been calculated based upon the anticipated average annual water
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deliveries, for the purpose of this reduction only, mutually agreed upon by the Secretary and the
Contractor for the period from January 1, 2020 through December 31, 2039. The Friant
Surcharge reduction shall remain fixed and shall only be applied to Water Delivered pursuant to
this Contract to which the Friant Surcharge applies (including but not limited to water
transferred, banked, or exchanged), commencing on January 1, 2020 until such volume of Water
Delivered equals 1,552,690 acre-feet or December 31, 2039, whichever occurs first.

(2)  Further, to fully offset the Financing Costs, Contractor shall be
entitled to a reduction in other outstanding or future obligations of the Contractor in accordance
with Section 10010(d)(2) of the SJRRSA. The amount of such further reduction in outstanding
or future obligations of the Contractor after October 1, 2019 has been computed by the
Contracting Officer, and as computed, such amount is set forth in Exhibit “D”.

(d)  Prior to October 1 of each Calendar Year, the Contracting Officer shall
make available to the Contractor an estimate of the Rates and Tiered Pricing Component for
Project Water for the following Year and the computations and cost allocations upon which those
Rates are based. The Contractor shall be allowed not less than two (2) months to review and
comment on such computations and cost allocations. By December 31 of each Calendar Year,
the Contracting Officer shall provide the Contractor with the final Rates and Tiered Pricing
Component to be in effect for the upcoming Year, and such notification shall revise Exhibit “B”.
The O&M component of the Rate may be reduced as provided in the STRRSA.

(e) At the time the Contractor submits the initial schedule for the delivery of

Project Water for each Year pursuant to subdivision (b) of Article 4 of this Contract, the
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Contractor shall make an advance payment to the United States equal to the total amount payable
pursuant to the applicable Rate(s) set under subdivision (a) of this Atticle of this Contract, for the
Project Water scheduled to be delivered pursuant to this Contract‘ during the first two (2)
calendar months of the Year. Before the end of the first month and before the end of each
calendar month thereafter, the Contractor shall make an advance payment to the United States, at
the Rate(s) set under subdivision (a) of this Article of this Contract, for the Water Scheduled to
be delivered pursuant to this Contract during the second month immediately following.
Adjustments between advance payments for Water Scheduled and payments at Rates due for
Water Delivered shall be made before the end of the following month; Provided, That any
revised schedule submitted by the Contractor pursuant to Article 4 of this Contract which
increases the amount of Water Delivered pursuant to this Contract during any month shail be
accompanied with appropriate advance payment, at the Rates then in effect, to assure that Project
Water is not delivered to the Contractor in advance of such payment. In any month in which the
quantity of Water Delivered to the Contractor pursuant to this Contract equals the quantity of
Water Scheduled and paid for by the Contractor, no additional Project Water shall be delivered
to the Contractor unless and until an advance payment at the Rates then in effect for such
additional Project Water is made. Final adjustment between the advance payments for the Water

Scheduled and payments for the quantities of Water Delivered during each Year pursuant to this

" Contract shall be made as soon as practicable but no later than April 30th of the following Year,

or sixty (60) days after the delivery of Project Water carried over under subdivision (g) of Article

3 of this Contract if such water is not delivered by the last day of February.
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€3] The Contractor shall also make a payment in addition to the Rate(s) in
subdivision (e) of this Article of this Contract to the United States for Water Delivered, at the
Charges and the appropriate Tiered Pricing Component then in effect, before the end of the

month following the month of delivery; Provided, That the Contractor may be granted an

exception from the Tiered Pricing Component pursuant to subdivision (I)(2) of this Article of this
Contract. The payments shall be consistent with the quantities of Irrigation Water and M&l
Water Delivered as shown in the water delivery report for the subject month prepared by the
Contracting Officer. Such water delivery report shall be the basis for pdyment of Charges and
Tiered Pricing Components by the Contractor, and shall be provided to the Contractor by the
Contracting Officer (as applicable) within five (5) days after the end of the month of delivery.
The water delivery report shall be deemed a bill basis for payment of Charges and the applicable
Tiered Pricing Component for Water Delivered. Acijustment for overpayment or underpayment
of Charges shall be made through the adjustment of payments due to the United States for
Charges for the next month. Any amount to be paid for past due payment of Charges shall be
computed pursuant to Article 21 of this Contract.

(2) The Contractor shall pay for any Water Delivered under subdivision {d),
(f), or (g) of Article 3 of this Contract as determined by the Contracting Officer pursuant to
applicable statutes, associated reguiations, any applicable provisions of guidelines or ratesetting
policies; Provided, That the Rate for Water Delivered under subdivision (d) of Article 3 of this
Contract shall be no more than the otherwise applicable Rate for Irrigation Water or M&I Water

under subdivision (a) of this Article of this Contract.
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(h)  Payments to be made by the Contractor to the United States under this
Contract may be paid from any revenues available to the Contractor.

(i) All revenues received by the United States from the Contractor relating to
the delivery of Project Water or the delivery of non-project water through Project facilities shall
be allocated and applied in accordance with Federal Reclamation law and the associated rules or
regulations, the then-existing Project Ratesetting policies for M&I Water or Irrigation Water, and
consistent with the SJRRSA.

) The Contracting Officer shall keep its accounts, pertaining to the
administration of the financial terms and conditions of its long-term contracts, in accordance
with applicable Federal standards so as to reflect the application of Project costs and revenues.
The Contracting Officer shall, each Year upon request of the Contractor, provide to the
Contractor a detailed accounting of all Project and Contractor expense allocations, the
disposition of all Project and Contractor revenues, and a summary of all water delivery
information. The Contracting Officer and the Contractor shall enter into good faith negotiations
to resolve any discrepancies or disputes relating to accountings, reports, or information.

(k)  The parties acknowledge and agree that the efficient administration of this
Contract is their mutual goal. Recognizing that experience has demonstrated that mechanisras,
policies, and procedures used for establishing Rates, Charges, Tiered Pricing Components,
and/or for making and allocating payments, other than those set forth in this Article of this

Contract, may be in the mutual best interest of the parties, it is expressly agreed that the parties
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may enter into agreements to modify the mechanisms, policies, and procedures for any of those
purposes while this Contract is in effect without amending this Contract.

)] H Beginning at such time as the total of the deliveries of Class 1
Water and Class 2 Water in a Year exceed eighty (80) percent of the Contract Total, then before
the end of the month following the month of delivery the Contractor shall make an additional
payment to the United States equal to the applicable Tiered Pricing Component. The Tiered
Pricing Component for the total of the deliveries of Class 1 Water and Class 2 Water in excess of
eighty (80) percent of the Contract Total, but less than or equal to ninety (90) percent of the
Contract Total, shall equal the one-half of the difference between the Rate established under
subdivision (a) of this Article of this Contract and the Irrigation Full Cost Water Rate, or M&I
Full Cost Water Rate, whichever is applicable, The Tiered Pricing Component for the total of
the deliveries of Class 1 Water and Class 2 Water which exceeds ninety (90) percent of the
Contract Total shall equal the difference between (i) the Rate established under subdivision (a) of
this Article of this Contract and (11) the Irrigation Full Cost Water Rate or M&I Full Cost Water
Rate, whichever is applicable.

(2)  Subject to the Contracting Officer’s writien approval, the

Contractor may request and receive an exemption from such Tiered Pricing Components for
Project Water Delivered to produce a crop which the Contracting Officer determines will provide
significant and quantifiable habitat values for waterfowl iﬁ fields where the water is used and the
crops are produced; Provided, That the exemption from the Tiered Pricing Components for

Irrigation Water shall apply only if such habitat values can be assured consistent with the

38



793

794

796

797

798

799

800

801

802

303

804

805

806

807

808

809

810

811

Contract No. 14-06-200-229AD
purposes of CVPIA through binding agreements executed with or approved by the Contracting
Officer prior to use of such water.

(3)  For purposes of determining the applicability of the Tiered Pricing
Components pursuant to this Article of this Contract, Water Delivered shall include Project
Water that the Contractor transfers to others but shall not include Project Water transferred and
delivered to the Contractor.

(m)  Rates under the respective ratesetting policies will be established to
recover only reimbursable O&M (including any deficits) costs of the Project, as those terms are
used in the then-existing Project ratesetting policies, and consistent with the SJRRSA, and
interest, where appropriate, except in instances where a minimum Rate is applicable in
accordance with the relevant Project ratesetting policy. Changes of significance in practices
which implement the Contracting Officer’s ratesetting policies will not be implemented until the
Contracting Officer has provided the Contractor an opportunity to discuss the nature, need, and
impact of the proposed change.

(n)  Except as provided in subsections 3405(a)(1)(B) and 3405(f) of the
CVPIA, the Rates for Project Water transferred by the Contractor shall be the Contractor’s Rates
adjusted upward or downward to reflect the changed costs of delivery (if any) incurred by the
Contracting Officer in the delivery of the transferred Project Water to the transferee’s point of

delivery in accordance with the then-existing Central Valley Project Ratesetting Policy.
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812 NON-INTEREST BEARING OPERATION AND MAINTENANCE DEFICITS
813 8. The Contractor and the Contracting Officer concur that, as of the effective date of
814 this Contract, the Contractor has no non-interest bearing operation and maintenance deficits and

815 therefore shall have no further liability.

816 RECOVERED WATER ACCOUNT

817 9. (a) Notwithstanding any other provisions of this Contract, water delivered to
818 the Contractor under its Recovered Water Account as provided at Paragraph 16(b) of the

819 Settlement and affirmed by Section 10004(a)(5) of the SJRRSA shall be at the total cost of

820 $10.00 per acre foot. Recovered Water Account water provided to the Contractor shall be

821 administered at a priority for delivery lower than Class 2 Water and higher than Section 215
822 Water.

823 {b)  The manner in which the Recovered Water Account will be administered

824 will be developed in accordance with subdivision (k) of Article 7 of this Contract, the SIRRSA,

825 and Paragraph 16 of the Settlement.

826 SALES. TRANSFERS, AND EXCHANGES OF WATER

827 10. (a)  The right to receive Project Water provided for in this Contract may be
828 sold, transferred, or exchanged to others for reasonable and beneficial uses within the State of
829 California if such sale, transfer, or exchange is authorized by applicable Federal and State laws,
830 and applicable guidelines or regulations then in effect. Furthermore, The Contractor may

831 continue to exchange Project Water for water from the Cross Valley Division contractors in the
832 manner historically carried out with the approval of the Contracting Officer under Contract No.
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14-06-200-229A. No sale, transfer, or exchange of Project Water under this Contract may take
place without the prior written approval of the Contracting Officer, except as provided for in
subdivisions (b) and {(c) of this Article of this Contract. No such Project Water sales, transfers,
or exchanges shall be approved, where approval is required, absent compliance with appropriate
environmental documentation including but not limited to the National Environmental Policy
Act and the Endangered Species Act. Such environmental documentation must include, as |
appropriate, an analysis of groundwater impacts and economic and social effects, including
environmental justice, of the proposed Project Water sales, transfers and exchanges on both the
transferor/exchanger and transferee/exchange recipient.

(b)  Inorder to facilitate efficient water management by means of Project
Water sales, transfers, or exchanges of the type historically carried out among Project
Contractors located within the same geographical area and to allow the Contractor to participate
in an accelerated water transfer program, the Contracting Officer has prepared, as appropriate,
necessary environmental documentation including, but not limited to, the National
Environmental Policy Act and the Endangered Species Act analyzing annual Project Water sales,
transfers, or exchanges among Contractors within the same geographical area and the
Contracting Officer has determined that such Project Water sales, transfers, and exchanges
comply with applicable law.

(c) Project Water sales, transfers, and exchanges analyzed in the
environmental documentation referenced in subdivision (b} of this Article of this Contract, shall

be conducted with advance notice to the Contracting Officer and the Contracting Officer’s
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written acknowledgement of the transaction, but shall not require prior written approval by the
Contracting Officer.

(d)  For Project Water sales, transfers, or exchanges to qualify under
subdivision (b) of this Article of this Contract such Project Water sale, transfer, or exchange
must: (1) be for irrigation purposes for lands irrigated within the previous three (3) years, for
M&I use, groundwater recharge, groundwater banking, similar groundwater activities, surface
water storage, or fish and wildlife resources; not lead to land conversion; and be delivered to
established cropland, wildlife refuges, groundwater basins or municipal and industrial use;

(i) occur within a single Year; (ii1) occur between a willing seller and a willing buyer or willing
exchangers; (iv) convey water through existing facilities with no new construction or
modifications to facilities and be between existing Project Contractors and/or the Contractor and
the United States, Department of the Interior; and (v) comply with all applicable Federal, State,
and local or tribal laws and requirements imposed for protection of the environment and Indian
Trust Assets, as defined under Federal law.

(e) The environmental documentation and the Contracting Officer’s
compliance determination for transactions described in subdivision (b) of this Article of this
Contract shall be reviewed every five (5) years and updated, as necessary, priot to the expiration
of the then-existing five (5) year period. All subsequent environmental documentation shall
include an alternative to evaluate not less than the quantity of Project Water historically sold,

transferred, or exchanged within the same geographical area.
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H Consistent with Section 10010(e)(1) of the SJRRSA, any agreement

providing for sale, transfer, or exchange of Project Water that is not used for interim flows or
restoration flows pursuant to Paragraphs 13 and 15 of the Seftlement, shall be deemed to satisfy
the requirements of CVPIA section 3405(2)(1)(A) and (I); Provided, That such sales, transfers, or
exchanges comply with sub-division (f)(1) and (£)}(2) below.

(1)  Project Water sales, transfers, and exchanges conducted under the
provisions of subdivision (f) of this Article of this Contract shall not require the Contracting

Officer’s concurrence as to complianée with CVPIA 3405(a)(1)(A) and (I); Provided, That the

Contractor shall, for Project Water sales, transfers, or eichanges, with a term greater than one (1)
year, provide ninety (90) days written advance notification to the Contracting Officer and
similarly thirty (30) days written advance notification of any Project Water sale, transfer, or
exchange with a term of less than one (1) year. The Contracting Officer shall promptly make
such notice publicly available.

) The Contractor’s thirty (30) days or ninety (90) days advance
written notification pursuant to subdivision (f)(1) of this Article of this Contract shall explain
how the proposed Project Water sales, transfers, or exchanges are intended to reduce, avoid, or
mitigate impacts to Project Water deliveries caused by interim or restoration flows or is
otherwise intended to facilitate the Water Management Goal as described in the SJRRSA. The
Contracting Officer shall promptly make such notice publicly available.

3 In addition, the Contracting Officer shall, at least annually, make

available publicly a compilation of the number of Project Water sales, transfers, and exchange
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agreements implemented in accordance with sub-divisions (f)(i) and (f)(2) of this Article of this
Contract.

{4y  Project Water sold, transferred, or exchanged under an agreement
that meets the terms of subdivisions (£)(1) and (f)(2) of this Article of this Contract shall not be
counted as a replacement or an offset for purposes of determining reductions to Project Water
deliveries to any Friant Division Project Contractor except as provided in Paragraph 16(b) of the
Settlement.

(g)  Upon complete payment of the Repayment Obligation by the Contractor,
and notwithstanding any Additional Capital Obligation that may later be established, in the case
of a sale or transfer of Irrigation Water to another contractor which is otherwise subject to the
acreage limitations, reporting, and Full Cost pricing provisions of the RRA, such sold or
transferred Irrigation Water shall not be subject to such RRA provisions, however, in the case of
a sale or transfer of Irrigation Water to the Contractor from another contractor which is subject to
RRA provisions, such RRA provisions shall apply to delivery of such water.

APPLICATION OF PAYMENTS AND ADJUSTMENTS
1. (@) The amount of any overpayment by the Contractor of the Contractor’s
O&M, Capital, and deficit (if any) obligations for the Year shall be applied first to any current
liabilities of the Contractor arising out of this Contract then due and payable. Overpayments of
more than One Thousand Dollars ($1,000) shall be refunded at the Contractor’s request. In lieu
of a refund, any amount of such overpayment, at the option of the Contractor, may be credited

against amounts to become due to the United States by the Contractor. With respect to
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overpayment, such refund or adjustment shall constitute the sole remedy of the Contractor or
anyone having or claiming to have the right to the use of any of the Project Water supply
provided for herein. All credits and refunds of overpayments shall be made within thirty (30)
days of the Contracting Officer obtaining direction as to how to credit or refund such
overpayment in response to the notice to the Contractor that it has finalized the accounts for the
Year in which the overpayment was made.

(b)  All advances for miscellaneous costs incurred for work requested by the
Contractor pursuant to Article 26 of this Contract shall be adjusted to reflect the actual costs
when the work has been completed. If the advances exceed the actual costs incurred, the
difference will be refunded to the Contractor. If the actual costs exceed the Contractor’s
advances, the Contractor will be billed for the additional costs pursuant to Article 26 of this
Contract.

TEMPORARY REDUCTIONS—RETURN FLOWS
12. (a) The Contracting Officer shall make all reasonable efforts to optimize

delivery of the Contract Total subject to: (i) the authorized purposes and priorities of the Project;
(i1} the requirements of Federal law and the Settlement; and (iii) the obligations of the United
States under existing contracts, or renewals thereof, providing for water deliveries from the
Project.

{(b)  The Contracting Officer or Operating Non-Federal Entity may temporarily
discontinue or reduce the quantity of Water Delivered to the Contractor as herein provided for

the purposes of investigation, inspection, maintenance, repair, or replacement of any of the
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P£0j ect facilities or any part thereof necessary for the delivery of Project Water to the Contractor,
but so far as feasible the Contracting Officer or Operating Non-Federal Entity will give the
Contractor due notice in advance of such temporary discontinuance or reduction, except in case
of emergency, in which case no notice need be given; Provided, That the United States shall use
its best efforts to avoid any discontinuance or reduction in such service, Upon resumption of
service after such reduction or discontinuance, and if requested by the Contractor, the United
States will, if possible, deliver the quantity of Project Water which would have been delivered
hereunder in the absence of such discontinunance or reduction.

(¢)  The United States reserves the right to all seepage and return flow water
derived from Water Deliv.ered to the Contractor hereunder which escapes or is discharged
beyond the Contractor’s Service Area; Provided, That this shall not be construed as claiming for
the United States any right as seepage or return {low to water being used pursuant to this
Contract for surface irrigation or underground storage either being put to reasonable and
beneficial use pursuant to this Contract within the Contractor’s Service Area by the Contractor or
those claiming by, through, or under the Contractor. For purposes of this subdivision,
groundwater recharge, groundwater banking and all similar groundwater activities will be

deemed to be underground storage.

CONSTRAINTS ON THE AVAILABILITY OF WATER

13. (a) In its operation of the Project, the Contracting Officer will use all
reasonable means to guard against a Condition of Shortage in the quantity of water to be made

available to the Contractor pursuant to this Contract. In the event the Contracting Officer
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determines that a Condition of Shortage appears probable, the Contracting Officer will notify the
Contractor of said determination as soon as practicable.

(b)  Ifthere is a Condition of Shortage because of errors in physical operations
of the Pi'oj ect, drought, other physical causes beyond the control of the Contracting Oifﬁcer or
actions taken by the Contracting Officer to meet legal obligations, including but not limited to
obligations pursuant to the Settlement then, except as provided in subdivision (a) of Article 19 of
this Contract, no liability shall accrue against the United States or any of its officers, agents, or
employees for any damage, direct or indirect, arising therefrom.

(¢)  The United States shall not execute contracts which together with this
Contract, shall in the aggregate provide for furnishing Class I Water in excess of 800,000
acre-feet per Year or Class 2 Water in excess of 1,401,475 acre-feet per Year; Provided, That,
subject to subdivision (I) of Article 3 of this Contract, the limitation placed on Class 2 Water
contracts shall not prohibit the United States from entering into temporary contracts of one year
or less in duration for delivery of Project Water to other entities if such water is not necessary fo
meet the schedules as may be submitted by all Friant Division Project Contractors entitled to
receive Class 1 Water and/or Class 2 Water under their contracts. Nothing in this subdivision
shall limit the Contracting Officer’s ability to take actions that result in the availability of new

water supplies to be used for Project purposes and allocating such new supplies; Provided, That

the Contracting Officer shall not take such actions until after consultation with the Friant

Division Project Contractors.
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(d)  The Contracting Officer shall not deliver any Class 2 Wa"cer pursuant to
this or any other contract heretofore or hereafter entered into any Year unless and unti} the
Contracting Officer determines that the cumulative total quantity of Class 1 Water specified in
subdivision (c) of this Article of this Contract will be available for delivery in said Year. If the
Contracting Officer determines there is or will be a shortage in any Year in the quantity of
Class 1 Water available for delivery, the Contracting Officer shall apportion the available Class 1
Water among all Contractors entitled to receive such water that will be made available at Friant
Dam in accordance with the following;

(1) A determination shall be made of the total quantity of Class 1
Water at Friant Dam which is available for meeting Class 1 Water contractual commitments, the
amount so determined being herein referred to as the available supply.

(2)  The total available Class 1 supply shall be divided by the Class 1
Water C(.)ntractual commitments, the quotient thus obtained being herein referred to as the
Class 1 apportionment coefficient.

(3)  The total quantity of Class [ Water under Article 3 of this Contract
shall be multiplied by the Class 1 apportionment coefficient and the result shall be the quantity of
Class 1 Water required to be delivered by the Contracting Officer to the Contractor for the
respective Year, but in no event shall such amount exceed the total quantity of Class 1 Water
specified in subdivision (a) of Article 3 of this Contract.

{e)  Ifthe Confracting Officer determines there is less than the quantity of

Class 2 Water which the Contractor otherwise would be entitled to receive pursuant to Article 3
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of this Contract, the quantity of Class 2 Water whiciﬁ shall be furnished to the Contractor by the
Contracting Officer will be determined in the manner set forth in paragraphs (1), (2), and (3), of
subdivision (d) of this Article of this Contract substituting the term “Class 2” for the term “Class
1.7

(f) In the event that in any Year there is made available to the Contractor, by
reason of any shortage or apportionment as provided in subdivisions (a}, (d), or (e) of this Article
of this Contract, or any discontinuance or reduction of service as set forth in subdivision (b) of
Article 12 of this Contract, less than the quantity of water whjch the Contractor otherwise would
be entitled to receive hereunder, there shall be made an adjustment on account of the amounts
already paid to the Contracting Officer by the Contractor for Class 1 Water and Class 2 Water
for said Year in accordance with Article 11 of this Contract.

UNAVOIDABLE GROUNDWATER PERCOLATION
14.  To the extent applicable, the Contractor shall not be deemed to have delivered
Irrigation Water to Excess Lands and Ineligible Lands within the meaning of this Contract if
such lands are irrigated with groundwater that reaches the underground straté as an unavoidable
result of the delivery of Irrigation Water by the Contractor to Eligible Lands.

ACREAGE LIMITATION

15. (a) Notwithstanding the application of the acreage limitation provisions to
activities referred to in subdivision (b) of this Article, subdivision (a) of Article 16, and Article
18 of this Contract, upon complete payment of the Repayment Obligation by the Contractor, and

notwithstanding any Additional Capital Obligation that may later be established, the provisions
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of section 213(a) and (b) of the RRA shall apply to lands in the Contractor’s Service Area, with
the effect that acreage limitations, reporting, and Full Cost pricing provisions of the RRA shall
no longer apply to lands in the Contractor’s Service Area with respect to Water Delivered
pursuant to this Contract. Upon receiving the complete payment of the Repayment Obligation
from the Contractor, Reclamation will conduct a final water district review for the purpose of
determining compliance with the acreage limitations, reporting, and Full Cost pricing provisions
of the RRA from the date of the last water district review until the date when payment to
Reclamation of the Repayment Obligation is completed.

(b) Project Water to which the Contractor is entitled through a separate
contract, other than this Contract, that is subject to Federal Reclamation law, may be delivered to
lands within the Contractor’s Service Area. Upon complete payment of the Repaymeﬁt
Obligation by the Contractor, and notwithstanding any Additional Capital Obligation that may
later be established, Project Water Delivered under this Contract may be mixed with Project
Water Delivered pursuant to a contract with the United States, other than this Contract, to which
acreage limitations, reporting, and the Full Cost pricing provisions of Federal Reclamation law
apply without causing the application of the acreage limitations, reporting, and Full Cost pricing
provisions of Federal Reclamation law to the Water Delivered pursuant to this Contract;
Provided, The terms and conditions in such other contract shall continue to apply, and if such
terms and conditions so require, the lands to receive Project Water under such other contract

shall be properly designated by the Contractor and such Project Water is to be delivered in
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accordance with the RRA including any applicable acreage limitations, reporting, and Full Cost

pricing provisions.

COMPLIANCE WITH FEDERAL RECLAMATION LAWS

16. (a) The parties agree that the delivery of irrigation water or use of Federal
facilities pursuant to this Contract is subject to Federal Reclamation law, including but not
limited to the Reclamation Reform Act of 1982 (43 U.S.C. 390 aa ef seq.), as amended and
supplemented, and the rules and regulations promulgated by the Secretary of the Interior under
Federal Reclamation law.

(b) The terms of this Contract are subject to the Settlement and the STRRSA.
Nothing in this Contract shall be interpreted to limit or interfere with the full implementation of
the Settlement and the STRRSA.

PROTECTION OF WATER AND AIR QUALITY

17 (a)  Project facilities used to make available and deliver water to the
Contractor shall be operated and maintained in the most practical manner to maintain the quality
of the water at the highest level possible as determined by the Contracting Officer: Provided,
That the United States does not warrant the quality of the water delivered to the Contractor and is
under no obligation to furnish or construct water treatment facilities to maintain or improve the
quality of water delivered to the Contractor.

(b)  The Contractor shall comply with all applicable water and air pollution
laws and regulations of the United States and the State of California; and shall obtain all required
permits or licenses from the appropriate Federal, State, or local authorities necessary for the
delivery of water by the Contractor; and shall be responsible for compliance with all Federal,
State, and local water quality standards applicable to surface and subsurface drainage and/or
discharges generated through the use of Federal or Contractor facilities or project water provided
by the Contractor within the Contractor’s Project Water Service Area.

(c)  This article shall not affect or alter any legal obligations of the Secretary

to provide drainage or other discharge services.
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WATER ACQUIRED BY THE CONTRACTOR
OTHER THAN FROM THE UNITED STATES

18. (a) Until complete payment of the Repayment Obligation by the Contractor,
and notwithstanding any Additional Capital Obligation that may later be established, water or
water rights now owned or hereafter acquired by the Contractor other than from the United
States and Irrigation Water furnished pursuant to the terms of this Contract may be
simultaneously transported through the same distribution facilities of the Contractor subject to
the following: (i) if the facilities utilized for commingling Irrigation Water and non-project
water were constructed without funds made available pursuant to Federal Reclamation law, the
acreage limitations, reporting, and Full Cost pricing provisions of Federal Reclamation law will
be applicable only to ‘the Landholders of lands which receive Irrigation Water; (ii) the eligibility
of land to receive Irrigation Water must be established through the certification requirements as
specified in the Acreage Limitation Rules and Regulations (43 CFR Part 426); and (iii) the water
requirements of Eligible Lands within the Contractor’s Service Area can be established and the
quantity of Irrigation Water to be utilized is less than or equal to the quantity necessary to
irrigate such Eligible Lands. The Contractor and the Coptracting Officer acknowledge that the
Contractor’s distribution system that was constructed with funds made available pursuant to
Federal Reclamation law was, prior to effective date of this Contract, repaid in full and title to
the facilities transferred to the Contractor. As such, when such facilities are utilized for
commingling Irrigation Water and non-project water, the acreage limitations, reporting, and Full
Cost pricing provisions of Federal Reclamation law will be applicable only to the Landholders of

lands which receive Irrigation Water.
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(b) Upon complete payment of the Repayment Obligation by the Contractor,
and notwithstanding any Additional Capital Obligation that may later be established, water or
water rights now owned or hereafter acquired by the Contractor other than from the United
States pursuant to this Contract and Irrigation Water furnished pursuant to the terms of this
Contract may be simultaneously transported through the same distribution facilities of the
Contractor without the payment of fees to the United States and without application of Federal
Reclamation law to Water Delivered pursuant to this Contract or to lands which receive Water
Delivered to Contractor pursuant to this Contract.

(¢)  Water or water rights now owned or hereafter acquired by the Contractor,
other than from the United States or adverse to the Project or its contractors (i.e., non-project
water), may be stored, conveyed and/or diverted through Project facilities, other than Friant
Division Facilities, subject to the completion of appropriate environmental documentation, with
the approval of the Contracting Officer and the execution of any contract determined by the
Contracting Officer to be necessary, consistent with the following provisions:

(1) The Contractor may introduce non-project water into Project
facilities and deliver said water to lands within the Contractor’s Service Area, including
Ineligible Lands, subject to payment to the United States and/.or to any applicable Operating
Non-Federal Entity of an appropriate rate as determined by the Contracting Officer. In addition,
if electrical power is required to pump non-project water, the Contractor shall be responsible for

obtaining the necessary power and paying the necessary charges therefor.
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(2)  Delivery of such non-project water in and through Project facilities
shall only be allowed to the extent such deliveries do not: (i) interfere with other Project
purposes as determined by the Contracting Officer; (ii) reduce the quantity or quality of water
available to other Project Contractors; (iii) interfere with the delivery of contractual water
entitlements to any other Project Contractors; (iv) interfere with the physical maintenance of the
Project facilities; or (v) result in the United States incurring any liability or unreimbursed costs
or expenses thereby.

3) Neither the United States nor the Operating Non-Federal Entity
shall be responsible for control, care or distribution of the non-project water before it is
introduced into or after it is delivered from the Project facilities. The Contractor hereby releases
and agrees to defend and indemnify the United States and the Operating Non-Federal Entity, and
their respective officers, agents, and employees, from any claim for damage to persons or
property, direct or indirect, resulting from Contractor’s diversion or extraction of non-project
water from any source.

() Diversion of such non-project water into Project facilities shall be
consistent with all applicable laws, and if involving groundwater, consistent with any
groundwater management plan for the area from which it was extracted.

%) After Project purposes are met, as determined by the Contracting
Officer, the United States and the Contractor shall share priority to utilize the remaining capacity

of the facilities declared to be available by the Contracting Officer for conveyance and
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transportation of non-project water prior to any such remaining capacity being mﬁde available to
non-project contractors.

(d)  Non-project water may be stored, conveyed and/or diverted through Friant
Division Facilities, subject to the completion of appropriate environmental documentation and
approval of the Contracting Officer without execution of a separate contract, consistent with
subdivisions (c)(1) through (c)(5) of this Article and any other condition determined to be
appropriate by the Contracting Officer.

OPINIONS AND DETERMINATIONS

19.  (a) Where the terms of this Contract provide for actions to be based upon the
opinion or determination of either party to this Contra-ct, said terms shall not be construed as
permitting such action to be predicated upon arbitrary, capricious, or unreasonable opinions or
determinations. Both parties, notwithstanding any other provisions of this Contract, expressly
reserve the right to seek relief from and appropriate adjustment for any such arbitrary, capricious,
or unreasonable opinion or determination. Each opinion or determination by either party shall be
provided in a timely manner. Nothing in this Article of this Contract is intended to or shall affect
or alter the standard of judicial review applicable under Federal law to any opinion or
determination implementing a specific provision of Federal law embodied in statute or
regulation.

(b)  The Contracting Officer shall have the right to make determinations
necessary to administer this Contract that are consistent with the provisions of this Contract, the

laws of the United States and the State of California, and the rules and regulations promulgated
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by the Secretary. Such determinations shall be made in consultation with the Contractor to the

extent reasonably practicable.

COORDINATION AND COOPERATION

20. (a) In order to further their mutual goals and objectives, the Contracting
Officer and the Contractor shall communicate, coordinate, and cooperate with each other, and
with other-affected Project Contractors, in order to improve the operation and management of the
Project. The communication, coordination, and cooperation regarding operations and
management shall include, but not limited to, any action which will or may materially affect the
quantity or quality of Project Water supply, the allocation of Project Water supply, and Project
financial matters including, but not limited to, budget issues. The communication, coordination,
and cooperation provided for hereunder shall extend to all provisions of this Contract. Each
party shall retain exclusive decision making authority for all actions, opinions, and
determinations to be made by the respective party.

(b)  Itis the intent of the Secretary to improve water supply reliability. To

carry out this intent:

(1) The Contracting Officer will, at the request of the Contractor,
assist in the development of integrated resource management plans for the Contractor. Further,
the Contracting Officer will, as appropriate, seek authorizations for implementation of

partnerships to improve water supply, water quality, and reliability.
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2) The Secretary will, as appropriate, pursue program and project
implementation and authorization in coordination with Project Contractors to improve the water
supply, water quality, and reliability of the Project for all Project purposes.

(3) The Secretary will coordinate with Project Contractors and the
State of California to seek improved water resource management.

(4)  The Secretary will coordinate actions of agencies within the
Department of the Interior that may impact the availability of water for Project purposes.

(5) The Contracting Officer shall periodically, but not less than
annually, hold division level meetings to discuss Project operations, division level water
management activities, and other issues as appropriate.

(c) Without limiting the contractual obligations of the Contracting Officer
hereunder, nothing in this Contract shall be construed to limit or constrain the Contracting
Officer’s ability to communicate, coordinate, and cooperate with the Contractor or other
interested stakeholders or to make decisions in a timely fashion as needed to protect health,
safety, physical integrity of structures or facilities, or the Contracting Officer’s ability to comply
with applicable laws.

CHARGES FOR DELINQUENT PAYMENTS

21. (a) The Contractor shall be subject to interest, administrative and penalty
charges on delinquent installments or payments. When a payment is not received by the due
date, the Contractor shall pay an interest charge for each day the payment is delinquent beyond
the due date. When a payment becomes sixty (60) days delinquent, the Contractor shall pay an
administrative charge to cover additional costs of billing and processing the delinquent payment.
When a payment is delinquent ninety (90) days or more, the Contractor shall pay an additional
penalty charge of six (6) percent per year for each day the payment is delinquent beyond the due
date. Further, the Contractor shall pay any fees incurred for debt collection services associated
with a delinquent payment.
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(b)  The interest charge rate shall be the greater of the rate prescribed quarterly
in the Federal Register by the Department of the Treasury for application to overdue payments,
or the interest rate of one-half of one (0.5) percent per month prescribed by Section 6 of the
Reclamation Project Act of 1939 (Public Law 76-260). The interest charge rate shall be
determined as of the due date and remain fixed for the duration of the delinquent period.

(c) When a partial payment on a delinquent account is received, the amount
received shall be applied, first to the penalty, second to the administrative charges, third to the
accrued interest, and finally to the overdue payment.

EQUAL EMPLOYMENT OPPORTUNITY

22.  During the performance of this Contract, the Contractor agrees as follows:

(a) The Contractor will not discriminate against any employee or applicant for
employment because of race, color, religion, sex, disability, or national origin. The Contractor
will take affirmative action to ensure that applicants are employed, and that employees are
treated during employment, without regard to their race, color, religion, sex, disability, or
national origin. Such action shall include, but not be limited to the following: employment,
upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or termination;
rates of pay or other forms of compensation; and selection for training, including apprenticeship.
The Contractor agrees to post in conspicuous places, available to employees and applicants for
employment, notices to be provided by the Contracting Officer setting forth the provisions of this
nondiscrimination clause.

(b)  The Contractor will, in all solicitations or advertisements for employees
placed by or on behalf of the Contractor, state that all qualified applicants will receive
consideration for employment without regard to race, color, religion, sex, disability, or national
origin.

(c) The Contractor will send to each labor union or representative of workers
with which it has a collective bargaining agreement or other contract or understanding, a notice,
to be provided by the Contracting Officer, advising the labor union or workers’ representative of
the Contractor’s commitments under Section 202 of Executive Order 11246 of September 24,
1965, and shall post copies of the notice in conspicuous places available to employees and
applicants for employment.

(d)  The Contractor will comply with all provisions of Executive Order No.
11246 of September 24, 1965, and of the rules, regulations, and relevant orders of the Secretary
of Labor.

(e) The Contractor will furnish all information and reports required by
Executive Order 11246 of September 24, 1965, and by the rules, regulations, and orders of the
Secretary of Labor, or pursuant thereto, and will permit access to his books, records, and

58



1231
1232

1233
1234
1235
1236
1237
1238
1239

1240
1241
1242
1243
1244
1245
1246
1247
1248
1249

1250

1251
1252
1253
1254

1255
1256
1257
1258
1259
1260

1261

1262

Contract No. 14-06-200-229AD

accounts by the Contracting Agency and the Secretary of Labor for purposes of investigation to
ascertain compliance with such rules, reégulations, and orders.

0 In the event of the Contractor’s noncompliance with the nondiscrimination
clauses of this contract or with any of such rules, regulations, or orders, this contract may be
canceled, terminated or suspended in whole or in part and the Contractor may be declared
ineligible for further Government contracts in accordance with procedures authorized in
Executive Order 11246 of September 24, 1965, and such other sanctions may be imposed and
remedies invoked as provided in Executive Order 11246 of September 24, 1965 or by rule,
regulation, or order of the Secretary of Labor, or as otherwise provided by law.

(g)  The Contractor will include the provisions of paragraphs (1) through (7) in
every subcontract or purchase order unless exempted by the rules, regulations, or orders of the
Secretary of Labor issued pursuant to Section 204 of Executive Order 11246 of September 24,
1965, so that such provisions will be binding upon each subcontractor or vendor. The Contractor
will take such action with respect to any subcontract or purchase order as may be directed by the
Secretary of Labor as a means of enforcing such provisions, including sanctions for
noncompliance: Provided, however, that in the event the Contractor becomes involved in, or is
threatened with, litigation with a subcontractor or vendor as a result of such direction, the
Contractor may request the United States to enter into such litigation to protect the interests of
the United States.

GENERAL OBLIGATION—BENEFITS CONDITIONED UPON PAYMENT

23. (a) The obligation of the Contractor to pay the United States as provided in
this Contract is a general obligation of the Contractor notwithstanding the manner in which the
obligation may be distributed among the Contractor’s water users and notwithstanding the
default of individual water users in their obligations to the Contractor.

(b) The payment of charges becoming due hereunder is a condition precedent
to receiving benefits under this Contract. The United States shall not make water available to the
Contractor through Project facilities during any period in which the Contractor may be in arrears
in the advance payment of water rates due the United States. The Contractor shall not furnish
water made available pursuant to this Contract for lands or parties which are in arrears in the
advance payment of water rates levied or established by the Contractor.

(c) With respect to subdivision (b) of this Article of this Contract, the

Contractor shall have no obligation to require advance payment for water rates which it levies.
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COMPLIANCE WITH CIVIL RIGHTS LAWS AND REGULATIONS

24, (a) The Contractor shall comply with Title VI of the Civil Rights Act of 1964
(42 U.S.C. 2000d), Section 504 of the Rehabilitation Act of 1975 (P.L. 93-112, as amended), the
Age Discrimination Act of 1975 (42 U.S.C. 6101, et seq.) and any other applicable civil rights
laws, as well as with their respective implementing regulations and guidelines imposed by the
U.S. Department of the Interior and/or Bureau of Reclamation.

(b) These statutes require that no person in the United States shall, on the
grounds of race, color, national origin, handicap, or age, be excluded from participation in, be
denied the benefits of, or be otherwise subjected to discrimination under any program or activity
receiving financial assistance from the Bureau of Reclamation. By executing this Contract, the
Contractor agrees to immediately take any measures necessary to implement this obligation,
including permitting officials of the United States to inspect premises, programs, and documents.

(c) The Contractor makes this agreement in consideration of and for the
purpose of obtaining any and all Federal grants, loans, contracts, property discounts, or other
Federal financial assistance extended after the date hereof to the Contractor by the Bureau of
Reclamation, including installment payments after such date on account of arrangements for
Federal financial assistance which were approved before such date. The Contractor recognizes
and agrees that such Federal assistance will be extended in reliance on the representations and
agreements made in this Article, and that the United States reserves the right to seek judicial
enforcement thereof.

PRIVACY ACT COMPLIANCE

25: (a) The Contractor shall comply with the Privacy Act of 1974 (5 U.S.C. 552a)
(the Act) and the Department of the Interior rules and regulations under the Act (43 CFR 2.45 et
seq.) in maintaining Landholder acreage certification and reporting records, required to be
submitted to the Contractor for compliance with Sections 206 and 228 of the Reclamation
Reform Act of 1982 (96 Stat. 1266), and pursuant to 43 CFR 426.18.

(b) With respect to the application and administration of the criminal penalty
provisions of the Act (5 U.S.C. 552a(i)), the Contractor and the Contractor’s employees
responsible for maintaining the certification and reporting records referenced in (a) above are
considered to be employees of the Department of the Interior. See 5 U.S.C. 552a(m).

(c) The Contracting Officer or a designated representative shall provide the
Contractor with current copies of the Interior Department Privacy Act regulations and the Bureau
of Reclamation Federal Register Privacy Act System of Records Notice (Acreage
Limitation—Interior, Reclamation-31) which govern the maintenance, safeguarding, and
disclosure of information contained in the Landholder’s certification and reporting records.
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(d)  The Contracting Officer shall designate a full-time employee of the
Bureau of Reclamation to be the System Manager who shall be responsible for making decisions
on denials pursuant to 43 CFR 2.61 and 2.64 amendment requests pursuant to 43 CFR 2.72. The
Contractor is authorized to grant requests by individuals for access to their own records.

(e) The Contractor shall forward promptly to the System Manager each
proposed denial of access under 43 CFR 2.64; and each request for amendment of records filed
under 43 CFR 2.71; notify the requester accordingly of such referral; and provide the System
Manager with information and records necessary to prepare an appropriate response to the
requester. These requirements do not apply to individuals seeking access to their own
certification and reporting forms filed with the Contractor pursuant to 43 CFR 426.18, unless the
requester elects to cite the Privacy Act as a basis for the request.

CONTRACTOR TO PAY CERTAIN MISCELLANEOUS COSTS

26.  In addition to all other payments to be made by the Contractor pursuant to this
Contract, the Contractor shall pay to the United States, within sixty (60) days after receipt of a
bill and detailed statement submitted by the Contracting Officer to the Contractor for such
specific items of direct cost incurred by the United States for work requested by the Contractor
associated with this Contract plus indirect costs in accordance with applicable Bureau of
Reclamation policies and procedures. All such amounts referred to in this Article of this
Contract shall not exceed the amount agreed to in writing in advance by the Contractor. This

Article of this Contract shall not apply to costs for routine contract administration.

WATER CONSERVATION

27. (a) Prior to the delivery of water provided from or conveyed through
Federally constructed or Federally financed facilities pursuant to this Contract, the Contractor
shall be implementing an effective water conservation and efficiency program based on the
Contractor’s water conservation plan that has been determined by the Contracting Officer to

meet the conservation and efficiency criteria for evaluating water conservation plans established
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under Federal law. The water conservation and efficiency program shall contain definite water
conservation objectives, appropriate economically feasible water conservation measures, and
time schedules for meeting those objectives. Continued Project Water delivery pursuant to this
Contract shall be contingent upon the Contractor’s continued implementation of such water
conservation program. In the event the Contractor’s water conservation plan or any revised
water conservation plan completed pursuant to subdivision (d) of this Article of this Contract
have not yet been determined by the Contracting Officer to meet such criteria, due to
circumstances which the Contracting Officer determines are beyond the control of the
Contractor, water deliveries shall be made under this Contract so long as the Contractor
diligently works with the Contracting Officer to obtain such determination at the earliest
practicable date, and thereafter the Contractor immediately begins implementing its water
conservation and efficiency program in accordance with the time schedules therein.

(b) Should the amount of M&I Water Delivered pursuant to subdivision (a) of
Article 3 of this Contract equal or exceed two thousand (2,000) acre-feet per Year, the
Contractor shall implement the Best Management Practices identified by the time frames issued
by the California Urban Water Conservation Council for such M&I Water unless any such
practice is determined by the Contracting Officer to be inappropriate for the Contractor.

(c) The Contractor shall submit to the Contracting Officer a report on the
status of its implementation of the water conservation plan on the reporting dates specified in the

then-existing conservation and efficiency criteria established under Federal law.
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(d)  Atfive (5) -year intervals, the Contractor shall revise its water
conservation plan to reflect the then-existing conservation and efficiency criteria for evaluating
water conservation plans established under Federal law and submit such revised water
management plan to the Contracting Officer for review and evaluation. The Contracting Officer
will then determine if the water conservation plan meets Reclamation’s then-existing
conservation and efficiency criteria for evaluating water conservation plans established under
Federal law.

(e) If the Contractor is engaged in direct groundwater recharge, such activity
shall be described in the Contractor’s water conservation plan.

EXISTING OR ACQUIRED WATER OR WATER RIGHTS

28.  Except as specifically provided in Article 18 of this Contract, the provisions of
this Contract shall not be applicable to or affect non-project Water or water rights now owned or
hereafter acquired by the Contractor or any user of such water within the Contractor’s Service
Area. Any such water shall not be considered Project Water under this Contract. In addition,
this Contract shall not be construed as limiting or curtailing any rights which the Contractor or
any water user within the Contractor’s Service Area acquires or has available under any other

contract pursuant to Federal Reclamation law,

OPERATION AND MAINTENANCE BY OPERATING NON-FEDERAL ENTITY

29. (a)  The O&M of a portion of the Project facilities which serve the Contractor,
and responsibility for funding a portion of the costs of such O&M, have been transferred to the

Operating Non-Federal Entity by separate agreement between the United States and the
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Operating Non-Federal Entity. That separate agreement shall not interfere with or affect the
rights or obligations of the Contractor or the United States hereunder.

(b)  The Contracting Officer has previously notified the Contractor in writing
that the O&M of a portion of the Project facilities which serve the Contractor has been
transferred to the Operating Non-Federal Entity, and therefore, the Contractor shall pay directly
to the Operating Non-Federal Entity, or to any successor approved by the Contracting Officer
under the terms and conditions of the separate agreement between the United States and the
Operating Non-Federal Entity described in subdivision (a) of this Article of this Contract, all
rates, charges or assessments of any kind, including any assessment for reserve funds, which the
Operating Non-Federal Entity or such successor determines, sets or establishes for (i) the O&M
of the portion of the Project facilities operated and maintained by the Operating Non—Féderal
Entity or such successor, or (ii) the Friant Division’s share of the operation, maintenance and
replacement costs for physical works and appurtenances associated with the Tracy Pumping
Plant, the Delta-Mendota Canal, the O’Neill Pumping/Generating Plant, the federal share of the
O’Neill Forebay, the Mendota Pool, and the federal share of San Luis Unit joint use conveyance
and conveyance pumping facilities. Such direct payments to the Operating Non-Federal Entity
or such successor shall not relieve the Contractor of its obligation to pay directly to the United
States the Contractor’s share of the Project Rates, Charges, and Tiered Pricing Components
except to the extent the Operating Non-Federal Entity collects payments on behalf of the United
States in accordance with the separate agreement identified in subdivision (a) of this Article of

this Contract.
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(c) For so long as the O&M of any portion of the Project facilities serving the
Coniractor is performed by the Operating Non-Federal Entity, or any successor thereto, the
Contracting Officer shall adjust those components of the Rates for Water Delivered under this
Contract representing the cost associated with the activity being performed by the Operating
Non-Federal Entity or its successor.

(d) In the event the O&M of the Project facilities operated and maintained by
the Operating Non-Federal Entity is re-assumed by the United States during the term of this
Contract, the Contracting Officer shall so notify the Contractor, in writing, and present to the
Contractor a revised Exhibit “B” which shall include the portion of the Rates to be paid by the
Contractor for Project Water under this Contract representing the O&M costs of the portion of
such Project facilities which have been re-assumed. The Contractor shall, thereafter, in the
absence of written notification from the Contracting Officer to the contrary, pay the Rates,
Charges, and Tiered Pricing Component(s) specified in the revised Exhibit “B” directly to the
United States in compliance with Article 7 of this Contract.

CONTINGENT ON APPROPRIATION OR ALLOTMENT OF FUNDS

30.  The expenditure or advance of any money or the performance of any obligation of
the United States under this Contract shall be contingent upon appropriation or allotment of
funds. Absence of appropriation or allotment of funds shall not relieve the Contractor from any
obligations under this Contract. No liability shall accrue to the United States in case funds are
not appropriated or allotted.

BOOKS, RECORDS. AND REPORTS

31. (a) The Contractor shall establish and maintain accounts and other books and
records pertaining to administration of the terms and conditions of this Contract, including: the
Contractor’s financial transactions, water supply data, and Project land and right-of-way
agreements; the water users’ land-use (crop census), land ownership, land-leasing and water use
data; and other matters that the Contracting Officer may require. Reports thereon shall be
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furnished to the Contracting Officer in such form and on such date or dates as the Contracting
Officer may require. Subject to applicable Federal laws and regulations, each party to this
Contract shall have the right during office hours to examine and make copies of the other party’s
books and records relating to matters covered by this Contract.

(b)  Notwithstanding the provisions of subdivision (a) of this Article of this
Contract, no books, records, or other information shall be requested from the Contractor by the
Contracting Officer unless such books, records, or information are reasonably related to the
administration or performance of this Contract. Any such request shall allow the Contractor a
reasonable period of time within which to provide the requested books, records, or information.

(c) At such time as the Contractor provides information to the Contracting
Officer pursuant to subdivision (a) of this Article of this Contract, a copy of such information

shall be provided to the Operating Non-Federal Entity.

ASSIGNMENT LIMITED—SUCCESSORS AND ASSIGNS OBLIGATED

32. (a) The provisions of this Contract shall apply to and bind the successors and
assigns of the parties hereto, but no assignment or transfer of this Contract or any right or interest
therein shall be valid until approved in writing by the Contracting Officer.

(b)  The assignment of any right or interest in this Contract by either party
shall not interfere with the rights or obligations of the other party to this Contract absent the
written concurrence of said other party.

(¢)  The Contracting Officer shall not unreasonably condition or withhold

approval of any proposed assignment.

SEVERABILITY

33.  Inthe event that a person or entity who is neither (i) a party to a Project contract,

nor (ii) a person or entity that receives Project Water from a party to a Project contract, nor
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(iii) an association or other form of organization whose primary function is to represent parties to
Project contracts, brings an action in a court of competent jurisdiction challenging the legality or
enforceability of a provision included in this Contract and said person, entity, association, or
organization obtains a final court decision holding that such provision is legally invalid or
unenforceable and the Contractor has not intervened in that lawsuit in support of the plaintiff(s),
the parties to this Contract shall use their best efforts to (i) within thirty (30) days of the date of
such final court decision identify by mutual agreement the provisions in this Contract which
must be revised and (ii) within three (3) months thereafter promptly agree on the appropriate
revision(s). The time periods specified above may be extended by mutual agreement of the
parties. Pending the completion of the actions designated above, to the extent it can do so
without violating any applicable provisions of law, the United States shall continue to make the
quantities of Project Water specified in this Contract available to the Contractor pursuant to the
provisions of this Contract which were not found to be legally invalid or unenforceable in the

final court decision.

RESOLUTION OF DISPUTES

34.  Should any dispute arise concerning any provisions of this Contract, or the
parties’ rights and obligations thereunder, the parties shall meet and confer in an attempt to
resolve the dispute. Prior to the Contractor commencing any legal action, or the Contracting
Officer referring any matter to Department of Justice, the party shall provide to the other party
thirty (30) days written notice of the intent to take such action; Provided, That such notice shall

not be required where a delay in commencing an action would prejudice the interests of the party
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that intends to file suit. During the thirty (30) day notice period, the Contractor and the
Contracting Officer shall meet and confer in an attempt to resolve the dispute. Except as
specifically provided, nothing herein is intended to waive or abridge any right or remedy that the

Contractor or the United States may have.

OFFICIALS NOT TO BENEFIT

35. No Member of or Delegate to Congress, Resident Commissioner, or official of the
Contractor shall benefit from this Contract other than as a water user or landowner in the same
manner as other water users or landowners.

CHANGES IN CONTRACTOR’S SERVICE AREA

36.  (a) While this Contract is in effect, no change may be made in the
Contractor’s Service Area or boundaries, by inclusion or exclusion of lands, dissolution,
consolidation, merger, or otherwise, except upon the Contracting Officer’s written consent.

(b) Within thirty (30) days of receipt of a request for such a change, the
Contracting Officer will notify the Contractor of any additional information required by the
Contracting Officer for processing said request, and both parties will meet to establish a mutually
agreeable schedule for timely completion of the process. Such process will analyze whether the
proposed change is likely to: (i) result in the use of Project Water contrary to the terms of this
Contract; (ii) impair the ability of the Contractor to pay for Project Water furnished under this
Contract or to pay for any Federally-constructed facilities for which the Contractor is
responsible; and (iii) have an impact on any Project‘ Water rights applications, permits, or

licenses. In addition, the Contracting Officer shall comply with the National Environmental

Policy Act and the Endangered Species Act. The Contractor will be responsible for all costs
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incurred by the Contracting Officer in this process, and such costs will be paid in accordance

with Article 26 of this Contract.

FEDERAL LAWS

37. By entering into this Contract, the Contractor does not waive its rights to contest
the validity or application in connection with the performance of the terms and conditions of this
Contract of any Federal law or regulation; Provided, That the Contractor agrees to comply with
the terms and conditions of this Contract unless and until relief from application of such Federal
law or regulation to the implementing provision of the Contract is granted by a court of
competent jurisdiction.

EMERGENCY RESERVE FUND

38.  The Contractor and Contracting Officer acknowledge that the requirements to
establish and maintain a minimum reserve fund account to finance extraordinary O&M costs of
Friant Division Facilities is and will continue to be administered under Contract No.
8-07-20-X0356 titled Agreement To Transfer The Operation, Maintenance And Replacement
And Certain Financial And Administrative Activities Related To The Friant-Kern Canal And
Associated Works, dated March 1, 1998 as amended, supplemented, assigned, or renewed.

MEDIUM FOR TRANSMITTING PAYMENT

39. (a) All payments from the Contractor to the United States under this contract
shall be by the medium requested by the United States on or before the date payment is due. The
required method of payment may include checks, wire transfers, or other types of payment
specified by the United States.

(b)  Upon execution of the contract, the Contractor shall furnish the
Contracting Officer with the Contractor’s taxpayer’s identification number (TIN). The purpose
for requiring the Contractor’s TIN is for collecting and reporting any delinquent amounts arising
out of the Contractor’s relationship with the United States. '
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NOTICES

40.  Any notice, demand, or request authorized or required by this Contract shall be
deemed to have been given, on behalf of the Contractor, when mailed, postage prepaid, or
delivered to the Area Manager, South-Central California Area Office, 1243 “N” Street, Fresno,
California 93721, and on behalf of the United States, when mailed, postage prepaid, or delivered
to the Board of Directors of the Arvin-Edison Water Storage District, P.O. Box 174, Arvin,
California 93203. The designation of the addressee or the address may be changed by notice
given in the same manner as provided in this Article of this Contract for other notices.

CONFIRMATION OF CONTRACT

4]1.  The Contractor, after the execution of this Contract, shall promptly provide to the
Contracting Officer a decree of a court of competent jurisdiction of the State of California,
confirming the execution of this Contract. The Contractor shall furnish the United States a
certified copy of the final decree, the validation proceedings, and all pertinent supporting records
of the court approving and confirming this Contract, and decreeing and adjudging it to be lawful,
valid, and binding on the Contractor.

CONTRACT DRAFTING CONSIDERATIONS

42.  Articles 1 through 15, subdivision (c) of Article 16, Articles 18 through 20,
subdivision (c) of Article 23, Articles 26 through 29, subdivisions (b) and (c) of Article 31,
subdivisions (b) and (c) of Article 32, Articles 33 through 34, subdivision (b) of Article 36, and
Articles 37 through 38 of this Contract have been drafted, negotiated, and reviewed by the
parties hereto, each of whom is sophisticated in the matters to which this Contract pertains, and
no one party shall be considered to have drafted the stated Articles.
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1526 IN WITNESS WHEREOQF, the parties hereto have executed this Contract as of the day

1527 and year first above written.

THE UNITED STATES OF AMERICA

APPROVED AS TO LEGAL

ol G o 0000,

Regional Director, Mid-Pacific Region
OFFICE OF REGIONAL SOLICITOR Bureau of Reclamation

DEPARTMTHIT A TLE IMTEQINE
ARVIN-EDISON WATER STORAGE DIST?
o %)ﬂ
Directdrs

By: ,
/f’ré}s‘i’d%ﬁf, Board ofDire

Secretary

{%«ﬂ 0
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EXHIBIT B

Rates and Charges

This is a placeholder page. The Rates and Charges will be transmitted to the Contractor at a later
date.



Exhibit C-1
Repayment Obligation - Lump Sum Option

Friant Contractor: Arvin-Edison
San Joaquin River Restoration Act

Existing Capital Obligation (Article 1(m)) $ 23,553,426.98 |
Irrigation portion of Existing Capital Obligation $ 23,767,502.98
20yr CMT as of : 10/01/10 3.400%

Discount Rate (1/2 20yr CMT) 1.700%

Ibiscounted Irrigation Capital $ 20,006,139.86 |

Non-Discounted M&I Portion of
Existing Capital Obligation $ (214,076.00)

Repayment Obligation - Lump Sum Option (per Article
7(a)(2)(A) $ 19,792,063.86
Irrigation Portion of
Allocated Capital Cost

Beginning Straight Line

Year Balance Repayment
2011 [$ 23,767,503 | $ 1,188,375
2012 $ 22,579,128 § 1,188,375
2013 $ 21,390,753 $ 1,188,375
2014 $ 20,202,378 § 1,188,375
2015 $ 19,014,002 $ 1,188,375
2016 $ 17,825,627 S 1,188,375
2017 $ 16,637,252 § 1,188,375
2018 $ 15448.877 & 1,188,375
2019 $ 14,260,502 § 1,188,375
2020 S 13,072,127 § 1,188,375
2021 $ 11,883,751 § 1,188,375
2022 $ 10,695,376 § 1,188,375
2023 $ 9,507,001 $ 1,188,375
2024 $ 8,318,626 S 1,188,375
2025 $ 7,130,251 § 1,188,375
2026 $ 5941876 § 1,188,375
2027 $ 4,753,501 $ 1,188,375
2028 $ 3,565,125 $ 1,188,375
2029 $ 2,376,750 $ 1,188,375
2030 8 1,188,375 § 1,188,375

S 23,767,503




Friant Lontracror;

Arvin-Edison

Existing Capital Obligation (Article = $  23,553,426.98
1(m))
Irrigation Portion of Existing Capital
Obligation $ 23,767,502.98
20yr CMT -10/1/2010 3.400%
Discount Rate (172 zoyrcvm 1.700%
Non-Discounted M&I Existing Capital

Obligation § (214,076.00)

Exhibit C-2
Repayment Obligation - Installment Payment Option

Installment Schedule

"Non-discounted

Irrigation Partion of M&I Portion of
Payment Due Repayment Existing Capital Repayment
Date Obligation Obligation Obligation
1st Instaliment 5/1/2011 ] 5,124,412.64 $ (214,076.00) S 4,910,336.64
2nd Installment 5/1/2012 $ 5,123,638.51 S - S 5,123,638.51
3rd Instaliment 5/1/2013 S 5,128,899.56 S - S 5,128,899.56
4th Instaliment 1/31/2014 S 5,138,257.07 S - S 5,138,257.07
Total Repayment Obligation -
Installment Option (per Article
7(a)(2)(A):] $ 20,515,207.78 $ (214,076.00) $ 20,301,131.78

Irrigation Portion of
Allocated Capital Cost

Beginning Straight Line | Discounted Capital Amount

Year Balance Repayment $5,124,412.64 $5,123,638.51 $5,128,899.56 $5,138,257.07
2011 [s 23.767.503 [ § 1188375  § 1,188,375
2012 b 22,579,128 § 1,188375 § 249559 3 938,816
2013 $ 21.390,753 § 1,188375 § 249559 § 277486 $§ 661,331
2014 3 20,202,378 3% 1,188375 § 249,559 § 277486 $ 310,760 § 350,571
2015 $ 19.014,002 § 1,188375 § 249559 § 277,486 § 310,760 § 350,571
2016 3 17.825,627 $ 1,188375  § 249559 § 277486 $ 310,760 § 350,571
2017 b 16.637,252 § 1,188375  § 249559 §$ 277486 $ 310,760 § 350,571
2018 $ 15448,877 $ 1,188375  § 249559 §$ 277486 § 310,760 $ 350,571
2019 $ 14.260,502 $ 1,188375 @ § 249559 § 277486 § 310,760 § 350,571
2020 $ 13.072,127 § 1,188375 | § 249,559 § 277486 $ 310,760 § 350,571
2021 5 11,883,751 § 1,188375 | § 249,559 % 277486 § 310,760 $ 350,571
2022 by 10,695,376 3% 1,188,375 % 249559 $ 277486 $ 310,760 $ 350,571
2023 b 9,507,001 % 1,188375  § 249559 % 277486 § 310,760 $ 350,571
2024 ) 8318,626 § 1,188375 @ § 249559 § 277486 § 310,760 $ 350,571
2025 $ 7,130,251 § 1,188375 @ § 249559 § 277486 § 310,760 § 350,571
2026 § 5941876 % 1,188375  § 249559 § 277486 $ 310,760 § 350,571
2027 $ 4,753,501 § 1,188,375 @ § 249,559 % 277486 § 310,760 % 350,571
2028 3 3,565,125 § 1,188,375 ' $ 249,559 § 277,486 $ 310,760 §$ 350,571
2029 $ 2,376,750 $ 1,188375 | § 249559 § 277486 § 310,760 % 350,571
2030 $ 1,188,375 § 1,188,375  § 249,559 § 277486 § 310,760 § 350.571

3 23,767,503 § 5929992 § 5,933,557 § 5944252 § 5,959,701




Exhibit D

Friant Surcharge Reduction Calculation

Friant Contractor:
San Joaquin River Restoration Act Arvin-Edison
Average Annual Delivery - Forecasted for 2020-2039* 77,635
Total Projected deliveries (over 20 yr period)**
Article 7(c) 1,552,700
20 yr CMT as of 10/1/2010 3.400%
1/2 20 yr CMT as of 10/1/2010 1.700%
Irrigation Portion of Existing Capital Obligation $23,767,503
NPV at Half CMT (Repayment Obligation) $20,006,140
NPV at Full CMT $17,043,518
[Financing Cost Offset: © (Article 7(c)(1)) $2,962,622]
NPV of FS Reduction $2,472,291
Difference between Financing Cost Offset and NPV of FS Reduction $490,330
2020 Other Obligation Credit (FV of difference) (Art.
7(c)2)” $662,481
CVPIA Friant
Irrigation portion of Allocated Capital Cost Surcharges Reduction in Friant Surcharge
Friant Friant
Surcharge Surcharge 2020 Other
Reduction per due per A/F Projected Obligation Credit
Surcharge per Acre-  Article 7( after Total Annual Calculation (Art.
Year Beginning Balance Straight Line Repayment Foot Before Reduction c)(1) Reduction Credit 7(c)(2))
2011 B 23,767,503 | $ 1,188,375 $7.00 $7.00 0 § 49033031
2012 $ 22,579,128 § 1,188,375 $7.00 $7.00 0§ 507,001.54
2013 $ 21,390,753 § 1,188,375 $7.00 $7.00 0 %  524,239.60
2014 $ 20,202,378 § 1,188,375 $7.00 $7.00 0§ 542,063.74
2015 $ 19,014,002 % 1,188,375 $7.00 $7.00 0§ 56049391
2016 3 17,825,627 § 1,188,375 $7.00 $7.00 0§ 579,550.70
2017 s 16,637,252 § 1,188,375 $7.00 $7.00 0§ 59925543
2018 $ 15,448,877 § 1,188,375 §7.00 $7.00 0§ 619,630.11
2019 $ 14,260,502 § 1,188,375 $7.00 $7.00 0§ 640,697.53
2020 S 13,072,127 § 1,188,375 $7.00 ($3.00) s 4.00 ($232,905)] $ 66248125
2021 $ 11,883,751 § 1,188,375 $7.00 ($3.00) S 4.00 (232,905)
2022 $ 10,695,376 $ 1,188,375 $7.00 ($3.00) $ 4.00 (232,905)
2023 $ 9,507,001 $ 1,188,375 $7.00 ($3.00) $ 4.00 (232,905)
2024 $ 8,318,626 $ 1,188,375 $7.00 ($3.00) $ 4.00 (232,905)
2025 $ 7,130,251 $ 1,188,375 $7.00 ($3.00) $ 4.00 (232,905)
2026 $ 5,941,876 S 1,188,375 $7.00 (83.00) $ 4.00 (232,905)
2027 ) 4,753,501 § 1,188,375 $7.00 ($3.00) $ 4,00 (232,905)
2028 $ 3,565,125 % 1,188,375 $7.00 (53.00) $ 4.00 (232,905)
2029 $ 2,376,750 § 1,188,375 $7.00 ($3.00) $ 4.00 (232,905)
2030 S 1,188,375 § 1,188,375 $7.00 ($3.00) $ 4.00 (232,905)
2031 $7.00 ($3.00) 3 4.00 (232,905)
2032 $7.00 ($3.00) g 4.00 (232,905)
2033 $7.00 ($3.00) $ 4.00 (232,905)
2034 §7.00 ($3.00) $ 4.00 (232,905)
2035 $7.00 ($3.00) $ 4.00 (232,905)
2036 $7.00 (53.00) $ 4.00 (232,905)
2037 $7.00 ($3.00) $ 4.00 (232,905)
2038 $7.00 ($3.00) $ 4.00 (232,905)
2039 $7.00 ($3.00) $ 4.00 (232,905)
$ 23,767,503 ($4,658,100)




Exhibit D

Friant Surcharge Reduction Calculation

Footnotes

* Average annual delivery forcast indicated above is a mutually agreed upon estimate of
deliveries during the period 2020-2039 for purposes of calculating the Friant Surcharge
reduction and related credits only.

** This figure represents the total cumulative deliveries the reduced surchage is applicable to,
but not beyond 2039. If cummulative actual deliveries exceed this amount prior to 2039, the
full Friant Surcharge is applicable to deliveries in excess of this amount.

*** The difference represents the amount of financing costs that are not offset through the
reduced Friant Surcharge computed on this schedule. Pursuant to Section 7(c)(2), this
amount shall offset the Contractor's other outstanding or future obligations. After 2020, the
contractors other obligations shall be reduced in the following order to fully offset this
amount: 1) Payments or prepayments due for O&M expenses and, to the extent applicable,
2) Additional Capital Obligation.

@ Amount of reduction in Friant Surcharge is computed using FPV of Financing Costs
adjusted to Yr 2020. Annual Friant Surcharge reduction to fully offset Financing
costs is comuted and presented on per a/f basis. Friant surchage may be
reduced up to $3 per a/f.

Friant rge (FS) Reduction Cal i

FV of Total Financing Cost for Offset $ 4,138,868
Annual Credit Target $ (279,097)
FS Reduction w/o limit $ (3.59)
FS Reduction limit $ (3.00)



EXHIBIT E

Restated Contract!
Irrigation and M&I
Contract No. 14-06-200-229AD
UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION

Central Valley Project, California

CONTRACT BETWEEN THE UNITED STATES
AND
ARVIN-EDISON WATER STORAGE DISTRICT
PROVIDING FOR PROJECT WATER SERVICE FROM
ERIANT DIVISION AND

Table of Contents

Article No. Title Page No.
Preamble ......oviiiiieieiete et sr s saa s eae bttt es e nan e st e s s e s s eaeese s e s aensannes 1
Explanatory RECHAIS ..ot sisene s r s s ba et v ssae e s s anas 2

i DIEEINIEIONS. 1. eutoveuieeecirie ettt cenr et et esras e erestesserassentsnesnsnensensrsesaseassansesnrsesenssennemersers 5
2 Effective Date Of CONACE ......oviveiieiecerr sttt ae st ere e 11
3 Water To Be Made Available And Delivered To The Contractor........ccoeevreieerinnen, 12
4 Time For Delivery Of WaLer.......ccocoouiiiiriiiriirircnreicrieeie s e ess s ssae s seasessesnes 19
5 Point Of Diversion And Responsibility For Distribution Of Water ..........cc.ccvnnee. 22
6 Measurement Of Water Within The Service Area........coeveiviiiimeneeiecivseccreaa 24
7 Rates, Method Of Payment For Water, And Accelerated Repayment of Facilities .26
8 Non-Interest Bearing Operation And Maintenance Deficits .....ccovvenvenriirnicenne 35
9 Recovered Water ACCOUDT ...ou.ecviiiieiaenritesiesieeiesiiiisiseseaeseeseeeeen s vnsssseseenesssessaeas 35
10 Sales, Transfers, And Exchanges Of Water ..o e 35
11 Application Of Payments Antd AJJUSITIENES ........occervevcrieericeeeeseceriee s ecnans 39
12 Temporary Reductions—Return FIOWS ..oo.oovmrce e 40
13 Constraints On The Availability Of Water .......cccocovnnciii e 41
14 Unavoidable Groundwater Percolation.......coeerviieiniirernesie s eceeesesessssesessns 44
15 ACTeage LIMMAHON ..vveeeesis et env st sesses st st v sseens e s tssssesssensesssnneeros 44
16 Compliance With Federal Reclamation Laws ........ccocveeeeieveceeviiveiiecr e e 45
17 Protection Of Water And Air QUality .....cccooviviiirnecreiecreee e 46
18 Water Acquired By The Contractor Other Than From The United States ............... 46

! Pursuant to subdivision (b) of Article 2 of the Contract to which this exhibit is attached, this Exhibit “E” makes no
substantive revisions to the Contract to which it is attached and is prepared solely as a matter of administrative
convenience. In this Exhibit “E”, references to “Contract” or “this Contract” refers to this Restated Contract.
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Contract No. 14-06-200-229AD

UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION
Central Valley Project, California

CONTRACT BETWEEN THE UNITED STATES
AND
ARVIN-EDISON WATER STORAGE DISTRICT
PROVIDING FOR PROJECT WATER SERVICE
'FROM FRIANT DIVISION AND
FACILITIES REPAYMENT

THIS CONTRACT, made this jiL day of / { jfp, 3 B BEF , 2010, is entered
into pursuant to the Act of June 17, 1502, (32 Stat. 388), and acts amendatory or supplementary
thereto, including but not limited to: the Act of August 26, 1937 (50 Stat. 844), as amended and
supplemented, August 4, 1939 (53 Stat. 1187), as amended and supplemented, July 2, 1956
(70 Stat. 483), June 21, 1963 (77 Stat. 68), October 12, 1982 (96 Stat. 1262), October 27, 1986
(100 Stat. 3050), as amended, Title XXXIV of the Act of October 30, 1992 (106 Stat. 4706), and
Title X, Subtitle A, of the Act of March 30, 2009 (123 Stat. 1349), also referred to as the San
Joaquin River Restoration Settlement Act hereinafter referred to as SJRRSA, all collectively
hereinafter referred to as Federal Reclamation law, between THE UNITED STATES OF
AMERICA, hereinafter referred to as the United States and ARVIN-EDISON WATER
STORAGE DISTRICT, hereinafter referred to as the Contractor, a public agency of the State of
California, duly organized, existing, and acting pursuant to the laws thereof, with its principal
place of business in California;

WITNESSETH, That
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Contract No. 14-06-200-229AD
EXPLANATORY RECITALS

[1¥] 'WHEREAS, the United States has constructed and is operating the Central Valley
Project, California, for diversion, storage, carriage, distribution and beneficial use, for flood
control, irrigation, municipal, domestic, industrial, fish and wildlife mitigation, protection and
restoration, generation and distribution of electric energy, salinity control, navigation and other
beneficial uses, of waters of the Sacramento River, the American River, the Trinity River, and
the San Joaquin River and their tributaries; and

[2“d] WHEREAS, the United States constructed Friant Dam (thereby creating Millerton
Lake) and the Friant-Kern and Madera Canals, heremafter coliectively referred to as the Friant
Division Facilities, which will be used in part for the furnishing of water to the Contractor
pursuant to the terms of this Contract; and

[3%] WHEREAS, the United States and the Contractor entered into Contract Number
14-06-200-229A, as amended, which established terms for the delivery to the Contractor of
Project Water from the Friant Division from August 30, 1962 through February 28, 1995; and

[4%]  WHEREAS, the Contractor and the United States have, pursuant to subsection
3404(c)(1) of the Central Valley Project Improvement Act (CVPIA), subsequently entered into
interim renewal contract(s), identified as Contract Number (s) 14-06-200-229A-IR 1, IR2, IR3,
and IR4, which provided for the continued water service to Contractor from March 1, 1995
through February 28, 2001, and subsequently entered into a long-term renewal contract identified

as Contract Number 14-06-200-229A-LTRI, which provided for continued water service to
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Contract No. 14-06-200-229AD

Contractor through February 28, 2026, which was amended January 18, 2007, and is herein
referred to as the “Existing Contract”; and

[S*h} WHEREAS, pursuant to Section 8 of the Act of June 17, 1902 (32 Stat. 388), the
United States has acquired water rights and other rights to the flows of the San Joaquin River,
including without limitation the permits issued as the result of Decision 935 by the California
State Water Resource Control Board and the contracts described in subdivision (n) of Article 3
of this Contract, pursuant to which the Contracting Officer develops, diverts, stores and delivers
Project Water stored or flowing through Millerton Lake in accordance with State and Federal law
for the benefit of Project Contractors in the Friant Division and for other specified Project
purposes; and

[6"] WHEREAS, the water supplied to the Contractor pursuant to this Contract is
Project Water developed through the exercise of the rights described in the fifth (5™) Explanatory
Recital of this Contract; and

[7‘*’} WHEREAS, as a result of litigation entitled “Natural Resources Defense Council,
et al. v Kirk Rogers, et al.” No. CIV-S-88-1658LLK/GGH, certain contractors from the Friant
Division entered into a Stipulation of Settlement dated September 13, 2006, (the “Settlement”),
which settlement prescribes a Restoration Goal and a Water Management Goal and which
Settlement was subsequently confirmed and implemented through the SJRRSA; and

[Sﬂ‘} WHEREAS, the SJIRRSA authorizes and directs the Secretary to convert the
Existing Contract to a repayment contract under subsection (d) of Section 9 of the Act of August

4, 1939, no later than December 31, 2010, and further directs that such contract shall require the
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Contract No. 14-06-200-229AD
accelerated repayment of the Contractor’s allocated share of construction costs, either as a lump
sum payment by January 31, 2011 or in annual installments by January 31, 2014, which funds
will in turn be made available for implementation of the Settlement and SJRRSA, and which
costs otherwise would have been payable through annual water rates, with full repayment by
2030; and

[9%] WHEREAS, such repayment of costs will assist the United States with
implementation of actions required under the Settlement and the SJRRSA and provide the
Contractor the benefits provided in Section 10010 of the SJRRSA; and

[10%] WHEREAS, subsection (4) of Section 1 of the Act of July 2, 1956 (1956 Act)
directs the Secretary to provide that the other party to any contract entered into pursuant to
subsection (d) of Section 9 of the Act of August 4, 1939 (repayment contract) or pursuant to
subsection (e) of Section 9 of the Act of August 4, 1939 (water service contract) shall “have the
first right (to which the rights of the holders of any other type of irrigation water contract shall be
subordinate) to a stated share or quantity of the project’s available water supply for beneficial
use on the Irrigable lands within the boundaries of, or owned by, the party and a permanent right
to such share or quantity upon completion of payment of the amount assigned for ultimate
return” by the contractor subject to fulfillment of all obligations under the contract; and

[11"] WHEREAS, among other things, this Contract includes provisions granting the
Contractor the permanent right described in the tenth (10™) Explanatory Recital; and

[12™] WHEREAS, the Contractor has demonstrated to the satisfaction of the

Contracting Officer that the Contractor has utilized the Project Water supplies available to it for
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Contract No. 14-06-200-229AD
reasonable and beneficial use and/or has demonstrated projected future demand for water use
such that the Contractor has the capability and expects to utilize fully for reasonable and
beneficial use the quantity of Project Water to be made available to it pursuant to this Contract;
and

[13™] WHEREAS, water obtained from the Central Valley Project has been relied upon
by urban and agricultural areas within California for more than fifty (50) years and is considered
by the Contractor as an essential portion of its water supply; and

[14™] WHEREAS, the economies of regions within the Central Valley Project,
including the Contractor’s, depend upon the continued availability of water, including water
service from the Central Valley Project; and

[15" WHEREAS, the Secretary intends through coordination, cooperation, and
partnerships to pursue measures to improve water supply, water quality, and reliability of the
Project for all Project purposes; and

[16"] WHEREAS, the mutual goals of the United States and the Contractor include: to
provide for reliable Project Water supplies; to control costs of those supplies; to achieve
repayment of the Central Valley Project as required by law; to guard reasonably against Project
Water shortages; to achieve a reasonable balance among competing demands for use of Project
Water; and to comply with all applicable environmental statutes, all consistent with the legal
obligations of the United States relative to the Central Valley Project; and

[17"™ WHEREAS, any time during the Year the Contracting Officer determines that a

need exists to evacuate water from Millerton Lake in order to prevent or minimize spill or to
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meet flood control criteria (currently referred to as “uncontrolled season™), taking into
consideration, among other things, anticipated upstream reservoir operations and the most
probable forecast of snowmelt and runoff projections for the upper San Joaquin River, Friant
Division Project Contractors utilize a portion of their undependable Class 2 Water in their
service areas to, among other things, assist in the management and alleviation of groundwater
overdraft in the Friant Division service area, provide opportunities for restoration of the San
Joaquin River below Friant Dam, minimize flooding along the San Joaquin River, encourage
optimal water management, and maximize the reasonable and beneficial use of the water; and

[18"] WHEREAS, the parties desire and intend that this Contract not provide a
disincentive to the Friant Division Project Contractors continuing to carry out the beneficial
activities set out in the Explanatory Recital immediately above; and

[ 19“‘] WHEREAS, the United States has determined that the Contractor has fulfilled all
of its obligations under the Existing Contract.

NOW, THEREFORE, in consideration of the mutual and dependent covenants herein
contained, it is hereby mutually agreed by the parties hereto as follows:

DEFINITIONS

1. When used herein, unless otherwise distinctly expressed or manifestly
mcompatible with the intent of the parties as expressed in this Contract, the term:

()  “Additional Capital Obligation” shall mean any additional construction
costs or other capitalized costs incurred after the effective date of this Contract or not reflected in

the Existing Capital Obligation as provided in Section 10010(a)(3)(B) of the STRRSA and any
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Contract No. 14-06-200-229AD
amounts payable by Contractor as determined through the final adjustment described and
required by Section 10010(b) of the SJRRSA,;

(b)  “Calendar Year” shall mean the period January 1 through December 31,
both dates inclusive;

{c) “Charges” shall mean the payments required by Federal Reclamation law
in addition to the Rates specified in this Contract as determined annually by the Contracting
Officer pursuant to this Contract and consistent with the STRRSA,;

(d) “Class 1 Water” shall mean that supply of water stored in or flowing
through Millerton Lake which, subject to the contingencies hereinafter described in Articles 3,
12, and 13 of this Contract, will be available for delivery from Millerton Lake and the
Friant-Kern and Madera Canals as a dependable water supply during each Year;

{e) “Class 2 Water” shall mean that supply of water which can be made
available subject to the contingencies hereinafter described in Articles 3, 12, and 13 of this
Contract for delivery from Millerton Lake and the Friant-Kern and Madera Canals in addition to
the supply of Class 1 Water. Because of its uncertainty as to availability and time of occurrence,
such water will be undependable in character and will be furnished only if, as, and when it can be
made available as determined by the Contracting Officer;

@ “Condition of Shortage” shall mean a condition respecting the Project
during any Year such that the Contracting Officer is unable to deliver sufficient water to meet the

Contract Total;
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Contract No. 14-06-200-229AD

{g)  “Contracting Officer” shall mean the Secretary of the Interior’s duly
authorized representative acting pursuant to this Contract or applicable Federal Reclamation law
or regulation;

(h) “Contract Total” shall mean the maximum amount of Class 1 Water plus
the maximum amount of Class 2 Water specified in subdivision (a) of Article 3 of this Contract
and is the stated share or quantity of the Project’s available water supply to which the Contractor
has a permanent right in accordance with the 1956 Act and the terms of this Contract, due to the
Contractor’s complete payment of the Repayment Obligation, notwithstanding any Additional
Capital Obligation that may later be established, which right shail not be disturbed so long as the
Contractor fulfills all of its obligations under this Contract,

(i) “Contractor’s Service Area” shall mean the area to which the Contractor is
permitted to provide Project Water under this Contract as described in Exhibit “A” attached
hereto, which may be modified from time to time in accordance with Article 36 of this Contract
without amendment of this Contract;

G) “CVPIA” shall mean the Central Valley Project Improvement Act, Title
XXXIV of the Act of October 30, 1992 (106 Stat. 4706),

(k) Omitted;

¢} Omitted;

(m)  “Existing Capital Obligation” shall mean the remaining amount of
construction costs of the Contractor identified in the Central Valley Project Irrigation Water

Rates and/or Municipal and Industrial Water Rates, respectively, dated January 25, 2007, as
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adjusted to reflect payments not reflected in such schedule, pursuant to Section 10010(a)(3)(A)
of the SIRRSA. The Contracting Officer has computed the Existing Capital Obligation in a
manner consistent with the STRRSA and such amount is set forth in Exhibits “C-1" and “C-2”,
incorporated herein by reference;

(nj “Financing Costs”, for purposes of computing the reduction of certain
charges as specified in subdivision (c) of Asticle 7 of this Contract, shall mean the difference
between the net present value of the Existing Capital Obligation discounted using the full
Treasury rate and the Existing Capital Obligation discounted using one-half the Treasury rate, as
set forth in Section 10010(d)(3) of the SJRRA;

{0) Omitted;

(p)  Omutted;

(@ Omitted;

() “Irrigation Water” shall mean water made available from the Project that
is used primarily in the production of agricultural crops or livestock, including domestic use
incidental thereto, and watering of livestock;

(s) Omitted;

® “L.ong Term Historic Average” shall mean the average of the final forecast
of Water Made Available to the Contractor pursuant to this Contract and the confracts referenced
in the third (3") and fourth (4™) Explanatory Recitals of this Contract;

(w) “Municipal and Industrial (M&I) Water” shall mean Water Made

Available from the Project other than Irrigation Water made available to the Contractor. M&l
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Water shall include water used for human use and purposes such as the watering of landscaping
or pasture for animals (e.g., horses) which are kept for personal enjoyment or water delivered to
land holdings operated in units of less than five (5) acres unless the Contractor establisheé to the
satisfaction of the Contracting Officer that the use of water delivered to any such landholding is a
use described in subdivision (r) of this Article of this Contract;

v) Omitted,

(w)  “Operation and Maintenance” or “O&M?” shall mean normal and
reasonable care, control, operation, repair, replacement (other than Capital replacement), and
maintenance of Project facilities;

(x)  “Operating Non-Federal Entity” shall mean the Friant Water Authority, or
its successor, a Non-Federal entity, which has the obligation to operate and maintain all or a
portion of the Friant Division Facilities pursuant to an agreement with the United States and
which may have funding obligations with respect thereto;

() Omitted;

(z) “Project” shall mean the Central Valley Project owned by the United
States and managed by the Department of the Interior, Bureau of Reclamation;

(aa)  “Project Contractors” shall mean all parties who have a long-term water
service contract or repayment contract for Project Water from the Project with the United States

pursuant to Federal Reclamation law;
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(bb) “Project Water” shall mean all water that is developed, diverted, stored, or
delivered by the Secretary in accordance with the statutes authorizing the Project and in
accordance with the terms and conditions of water rights acquired pursuant to California law;

(cc)  “Rates” shall mean the payments for O&M costs as determined annually
by the Contracting Officer in accordance with the then-existing applicable water ratesetting
policies for the Project, as described in subdivision (a) of Article 7 of this Confract and
illustrated in Exhibit “B”, attached hereto;

(dd) “Recovered Water Aécount” shall mean the program, as defined in the
Settlement, to make water available to all of the Friant Division Project Contractors who provide
water to meet interim flows or restoration flows for the purpose of reducing or avoiding the
impact of the interim flows and restoration flows on such contractors;

(ee) “Repayment Obligation”, as provided in subdivision (a}(2)(A) of Article 7
of this Contract, shall be the Existing Capital Obligation, as defined herein, discounted by
one-half of the Treasury rate and computed consistent with the provisions of Section
10010(a)(3)(A) of the STRRSA to be paid as either a lump sum payment by January 31, 2011 or
in approximately equal annual installments by January 3”1, 2014;

(ff)  “Secretary” shall mean the Secretary of the Interior, a duly appointed
successor, or an authorized representative acting pursuant to any authority of the Secretary and
through any agency of the Department.of the Interior;

(gg) “Settlement” shall mean the Stipulation of Settlement dated September 13,

2006, the Order Approving Stipulation of Settlement, and the Judgment and further orders issued

10
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by the Court pursuant to the terms and conditions of the Seitlement in Natural Resources
Defense Council, et al. v. Rodgers, et al., No. CIV-5-88-1658 LLJ/GGH,;

(hh)  Omitted;

(i)  “Water Delivered” or “Delivered Water” shall mean Project Water
diverted for use by the Contractor at the poini(s) of delivery approved by the Contracting
Officer;

(Giy  “Water Made Available” shall mean the estimated amount of Project
Water that can be delivered to the Contractor for the upcoming Year as declared by the
Contracting Officer, pursuant to subdivision (a) of Article 4 of this Contract;

(kk) “Water Management Goal” shall mean the goal of the Settlement to
reduce or avoid adverse water supply impacts to all the Friant Division Project Contractors that
may result from the interim flows and restoration flows provided for in the Settlement;

()  “Water Scheduled” shall mean Project Water made available to the
Contractor for which times and quantities for delivery have been established by the Contractor
and Contracting Officer, pursuant to subdivision (b) of Article 4 of this Contract; and

(mm) ‘““Year” shall mean the period fronﬁ and including March 1 of each
Calendar Year through the last day of February of the following Calendar Year.

EFFECTIVE DATE OF CONTRACT

2. (a) This Contract shall become effective on the date first hereinabove written
and shall continue so long as the Contractor is making the annual payments required herein and

paying any other amounts owing under this Contract and applicable law, unless it is terminated

11
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by the Contracting Officer by reason of a material uncured breach by the Contractor; Provided,
That the Contracting Officer shall not seek to terminate this Contract by reason of an asserted
material uncured breach by the Contractor unless it has first provided at least sixty (60) days
written notice of the asserted breach to the Contractor and the Contractor has failed to cure such
breach (or to diligently commence curative actions satisfactory to the Contracting Officer for a
breach that cannot be fully cured within sixty (60) days) within the sixty (60)-day notice period;

Provided further, That this Contract may be terminated at any time by mutual consent of the

parties hereto.

(b)  The Contractor has paid the Repayment Obligation, and notwithstanding
any Additional Capital Obligation that may later be established, the tiered pricing component and
the acreage limitations, reporting, and Full Cost pricing provisions of Federal Reclamation law,
shall no longer be applicable to the Contractor.

(c)  This Contract supersedes in its entirety and is intended to replace in full
the Existing Contract; Provided, That if this Contract is terminated or determined to be invalid or
unenforceable for any reason other than a material uncured breach of this Contract by the
Contractor, the Existing Contract shall not be superseded and shall be in full force and effect.

WATER TO BE MADE AVAILABLE AND DELIVERED TO THE CONTRACTOR

3. (2) During each Year, consistent with all applicable State water rights,
permits, and licenses, Federal law, the Settlement including the SIRRSA, and subject to the
provisions set forth in Articles 12 and 13 of this Contract, the Contracting Officer shall make

available for delivery to the Contractor from the Project 40,000 acre-feet of Class 1 Water and

12
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273 311,675 acre-feet of Class 2 Water for irrigation and M&I purposes. The quantity of Water

274 Delivercd to the Contractor in accordance with this subdivision shall be scheduled and paid for
275 pursuant to the provisions of Articles 4 and 7 of this Contract.
276 (b)  The Contractor has paid the Repayment Obligation, and notwithstanding

277 any Additional Capital Obligation that may later be established, the Contractor has a permanent
278 right to the Contract Total in accordance with the 1956 Act and the terms of this Contract. This

279 right shall not be disturbed so long as the Contractor fulfills all of its obligations hereunder. The

280 quantity of water made available for delivery in any given Year shall remain subject to the terms
281 and conditions of subdivision (a) of this Article of this Contract.

282 {c) The Contractor shall utilize the Project Water in accordance with all
283 applicable legal requirements.

284 (d)  The Contractor shall make reasonable and beneficial use of all Project
285 Water or other water furnished pursuant to this Contract. Groundwater recharge programs,
286 groundwater banking programs, surface water storage programs, and other similar programs
287 utilizing Project Water or other water furnished pursuant to this Contract conducted within the
288 Contractor’s Service Area which are consistent with applicable State law and result in use

289 consistent with applicable Federal Reclamation law will be allowed; Provided, That any direct
290 recharge program(s) is (are) described in the Contractor’s Water Conservation Plan submitted

291 pursuant to Article 27 of this Contract; Provided further, That such Water Conservation Plan
292 demonstrates sufficient lawful uses exist in the Contractor’s Service Area so that using a

293 long-term average, the quantity of Delivered Water is demonstrated to be reasonable for such

13
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uses and in compliance with Federal Reclamation law. Groundwater recharge programs,
groundwater banking programs, surface water storage programs, and other similar programs
utilizing Project Water or other water furnished pursuant to this Contract conducted outside the
Contractor’s Service Area may be permitted upon written approval of the Contracting Officer,
which approval will be based upon environmental documentation, Project Water rights, and
Project operational concerns. The Contracting Officer will address such concerns in regulations,
policies, or guidelines. |

(e) The Contractor, through this Contract, shall comply with requirements
applicable to the Contractor in biological opinion(s) prepared as a result of the consultation
regarding the execution of the Existing Contract undertaken pursuant to Section 7 of the
Endangered Species Act of 1973, as amended, as well as the requirements of any other biological
opinions applicable to Project Water delivery under this Contract, that are within the
Contractor’s legal authority to implement. The Contractor shall comply with the limitations or
requirements imposed by environmental documentation applicable to the Contractor and within
its legal authority to implement regarding specific activities, including conversion of Irrigation
Water to M&I Water. Nothing herein shall be construed to prevent the Contractor from
challenging or seeking judicial relief in a court of competent jurisdiction with respect to any
biological opinion or other environmental documentation referred to in this Article of this
Contract.

() Subject to subdivisions (1) and (n) of this Article of this Contract,

following the declaration of Water Made Available under Article 4 of this Contract, the

14
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Contracting Officer will make a determination whether Project Water, or other water available to
the Project, can be made available to the Contractor in addition to the Contract Total in this
Article of this Contract during the Year without adversely impacting the Project or other Project
Contractors and consistent with the Secretary’s legal obligations. At the request of the
Contractor, the Contracting Officer will consult with the Contractor prior to making such a
determination. Subject to subdivisions (1) and (n) of this Article of this Contract, if the
Contracting Officer determines that Project Water, or other water available to the Project, can be
made available to the Contractor, the Contracting Officer will announce the availability of such
water and shall so notify the Contractor as soon as practical. The Contracting Officer will
thereafter meet with the Coﬁtractor and other Project Contractors capable of taking such water to
determine the most equitable and efficient allocation of such water. If the Contractor requests
the delivery of any quantity of such water, the Contracting Officer shall make such water
available to the Contractor in accordance with applicable statutes, regulations, guidelines, and
policies.

{g)  The Contractor may request permission to reschedule for use during the
subsequent Year some or all of the Water Made Available to the Contractor during the current
Year referred to as “carryover.” The Contractor may request permission to use during the
current Year a quantity of Project Water which may be made available by the United States to
the Contractor during the subsequent Year referred to as “pre-use.” The Contracting Officer’s
written approval may permit such uses in accérdance with applicable statutes, regulations,

guidelines, and policies.

15
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(h)  The Contractor’s right pursuant to Federal Reclamation law and applicable
State law to the reasonable and beneficial use of the Water Delivered pursuant to this Contract
shall not be disturbed so long as the Contractor shall fulfill all of its obligations under this
Contract. Nothing in the preceding sentence shall affect the Contracting Officer’s ability to
impose shortages under Article 12 or subdivision (b) of Article 13 of this Contract.

(i) Project Water furnished to the Contractor pursuant to this Contract may be
delivered for purposes other than those described in subdivisions (r) and (u) of Article 1 of this
Contract upon written approval by the Contracting Officer in accordance with the terms and
conditions of such approval.

) The Contracting Officer shall make reasonable efforts to protect the water
rights and other rights described in the fifth (5th) Explanatory Recital of this Contract and to
provide the water available under this Contract. The Contracting Officer shall not object to
participation by the Contractor, in the capacity and to the extent permitted by law, in

administrative proceedings related to the water rights and other rights described in the fifth (5th}

Explanatory Recital of this Contract; Provided however, That the Contracting Officer retains the
right to object to the substance of the Contractor’s position in such a proceeding. Provided
further, that in such proceedings the Contracting Officer shall recognize the Contractor has a
legal right under the terms of this Contract to use Project Water.

(k)  Project Water furnished to the Contractor during any month designated in
a schedule or revised schedule submitted by the Contractor and approved by the Contracting

Officer shall be deemed to have been accepted by the Contractor as Class I Water to the extent
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that Class 1 Water is called for in such schedule for such month and shall be deemed to have
been accepted as Class 2 Water to the extent Class 2 Water 1s called for in such schedule for such
month. If in any month the Contractor diverts a quantity of water in addition to the total amount
of Class 1 Water and Class 2 Water set forth in the Contractor’s approved schedule or revised
schedule for such month, such additional diversions shall be charged first against the
Contractor’s remaining Class 2 Water supply available in the current Year. To the extent the
Contractor’s remaining Class 2 Water supply available in the current Year is not sufficient to
account for such additional diversions, such additional diversions shall be charged against the
Contractor’s remaining Class 1 Water supply available in the cutrent Year. To the extent the
Contractor’s remaining Class 1 Water and Class 2 Water supplies available in the current Year
are not sufficient to account for such additional diversions, such additional diversions shall be
charged first against the Contractor’s available Class 2 Water supply and then against the
Contractor’s available Class 1 Water supply, both for the following Year. Payment for all
additional diversions of water shall be made in accordance with Article 7 of this Contract.

0 If the Contracting Officer determines there is a Project Water supply
available at Friant Dam as the result of an unusually large water supply not otherwise storable for
Project purposes or infrequent and otherwise unmanaged flood flows of short duration, such
water will be made available to the Contractor and others under Section 215 of the Act of
October 12, 1982, pursuant to the priorities specified below if the Contractor enters into a
temporary contract with the United States not to exceed one (1) vear for the delivery of such

water or as otherwise provided for in Federal Reclamation law and associated regulations. Such
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water may be identified by the Contractor either (1} as additional water to supplement the supply
of Class 1 Water and/or Class 2 Water made available to it pursuant to this Contract or, (i) upon
written notification to the Contracting Officer, as water to be credited against the Contractor’s
Class 2 Water supply available pursuant to this Contract. The Contracting Officer shall make
water determined to be available pursuant to this subsection according to the following priorities:
first, to contractors for Class 1 Water and/or Class 2 Water within the Friant Division, second, to
contractors in the Cross Valley Division of the Project. The Contracting Officer will consider
requests from other parties for Section 215 Water for use within the area identified as the Friant
Division service area in the environmental assessment developed in connection with the
execution of the Existing Contract.

(m)  Nothing in this Contract, nor any action or inaction of the Contractor or
Contracting Officer in connection with the implementation of this Contract, is intended to
override, modify, supersede or otherwise interfere with any term or condition of the water rights
and other rights referred in the fifth (5th) Explanatory Recital of this Contract.

(n)  The rights of the Contractor under this Contract are subject to the terms of
the contract for exchange waters, dated July 27, 1939, between the United States and the San
Joaquin and Kings River Canal and Irrigation Company, Incorporated, et al., (hereinafter referred
to as the Exchange Contractors), Contract No. I1r-1144, as amended. The United States agrees
that it will not deliver to the Exchange Contractors thereunder waters of the San Joaquin River
unless and until required by the terms of said contract, and the United States further agrees that it

will not voluntarily and knowingly determine itself unable to deliver to the Exchange
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Contractors entitled thereto from water that is available or that may become available to it from
the Sacramento River and its tributaries or the Sacramento-San Joaquin Delta those quantities
required to satisfy the obligations of the United States under said Exchange Contract and under
Schedule 2 of the Contract for Purchase of Miller and Lux Water Rights (Contract I1r-1145,
dated July 27, 1939).

(o)  Pursuant to and consistent with section 10004 of SJRRSA and Paragraph
16 of the Settlement, the Contracting Officer is required to de\'«’elop and implement a plan for
recirculation, recapture, reuse, exchange or transfer of water released for restoration flows or
interim flows, as those terms are defined in the Settlement, to reduce or avoid impacts to water
deliveries caused by said restoration flows or interim flows and water developed through such
activities may be made available (i) to the Contractor without the need of an additional contract,
and/or (ii) to others on behalf of the Contractor under terms mutually acceptable to the
Contractor and the Contracting Officer that are consistent with the Water Management Goal.

TIME FOR DELIVERY OF WATER

4. (8)  On or about February 20 of each Calendar Year, the Contracting Officer
shall announce the Contracting Officer’s initial declaration of the Water Made Available. The
declaration will be updated monthly and more frequently if necessary, based on then-current
operational and hydrologic conditions and a new declaration with changes, if any, to the Water
Made Available will be made. The Contracting Officer shall provide forecasts of Project
operations and the basis of the estimate, with relevant supporting information, upon the written

request of the Contractor. Concurrently with the declaration of the Water Made Available, the
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Contracting Officer shall provide the Contractor with the updated Long Term Historic Average.
The declaration of Project operations will be expressed in terms of both Water Made Available
and the Long Term Historic Average.

(b)  On or before each March 1 and at such other times as necessary, the
Contractor shall submit to the Contracting Officer a written schedule, satisfactory to the
Contracting Officer, showing the monthly quantities of Project Water to be delivered by the
United States to the Contractor pursuant to this Contract for the Year commencing on such
March 1. The Contracting Officer shall use all reasonable means to deliver Project Water
according to the approved schedule for the Year commencing on such March 1.

(c) The Contractor shall not schedule Project Water in excess of the quantity
of Project Water the Contractor intends to put to reasonable and beneficial use within the
Contractor’s Service Area, or to sell, transfer or exchange pursuant to Article 10 of this Contract
or bank pursuant to subdivision (d) of Article 3 of this Contract during any Year.

(d)  Subject to the conditions set forth in subdivision (a) of Article 3 of this
Contract, the United States shall deliver Project Water to the Contractor in accordance with the
initial schedule submitted by the Contractor pursuant to subdivision (b) of this Article, or any
written revision(s), satisfactory to the Contracting Officer, thereto submitted within a reasonable
time prior to the date(s) on which the requested change(s) is/are to be implemented; Provided,
That the total amount of water requested in that schedule or revision does not exceed the
quantities announced by the Contracting Officer pursuant to the provisions of subdivision (a) of

Article 3 of this Contract, and the Contracting Officer determines that there will be sufficient
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capacity available in the appropriate Friant Division Facilities to deliver the water in accordance
with that schedule; Provided further, That the Contractor shall not schedule the delivery of any
water during any period as to which the Contractor is notified by the Contracting Officer or
Operating Non-Federal Entitly that Project facilities required to make deliveries to the Contractor
will not be in operation because of scheduled O&M.

(©) The Contractor may, during the period from and including November 1 of
each Year through and including the last day of February of that Year, request delivery of any
amount of the Class 1 Water estimated by the Contracting Officer to be made available to it
during the following Year. The Contractor may, during the period from and including January 1
of each Year (or such earlier date as may be determined by the Contracting Officer) through and
including the last day of February of that Year, request delivery of any amount of Class 2 Water
estimated by the Contracting Officer to be made available to it during the following Year. Such
water shall hereinafter be referred to as pre-use water. Such request must be submitted in writing
by the Contractor for a specified quantity of pre-use and shall be subject to the approval of the
Contracting Officer. Payment for pre-use water so requested shall be at the appropriate Rate(s)
for the following Year in accordance with Article 7 of this Contract and shall be made in
advance of delivery of any pre-use water. The Contracting Officer shall deliver such pre-use
water in accordance with a schedule or any revision thereof submitted by the Contractor and
approved by the Contracting Officer, to the extent such water is available and to the extent such
deliveries will not interfere with the delivery of Project Water entitlements to other Friant

Division contractors or the physical maintenance of the Project facilities. The quantities of
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pre-use Water Delivered pursuant to this subdivision shall be deducted from the quantities of
water that the Contracting Officer would otherwise be obligated to make available to the
Contractor during the following Year; Provided, That the quantity of pre-use water to be
deducted from the quantities of either Class 1 Water or Class 2 Water to be made available to the
Contractor in the following Year shall be specified by the Contractor at the time the pre-use
water is requested or as revised in its first schedule for the following Year submitted in
accordance with subdivision (b) of this Article of this Contract, based on the availability of the
following Year water supplies as determined by the Contracting Officer.

POINT OF DIVERSION AND RESPONSIBILITY FOR DISTRIBUTION OF WATER

5. (a) Project Water scheduled pursuant to subdivision (b} of Asticle 4 of this
Contract shall be delivered to the Contractor at a point or points of delivery either on Project
facilities or another location or locations mutually agreed to in writing by the Contracting Officer
and the Contractor.

(b) The Contracting Officer, the Operating Non-Federal Entity, or other
appropriate entity shall make all reasonable efforts to maintain sufficient flows and levels of
water in the Friant-Kern Canal to deliver Project Water to the Contractor at specific turnouts
established pursuant to subdivision (a) of this Article of this Contract.

(¢)  The Contractor shall not deliver Project Water to land outside the
Contractor’s Service Area unless approved in advance by the Contracting Officer. The
Contractor shall deliver Project Water in accordance with applicable Federal Reclamation law.

(d)  All Water Delivered to the Contractor pursuant to this Contract shall be
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measured and recorded with equipment furnished, installed, operated, and maintained by the
United States, the Operating Non-Federal Entity or other appropriate entity as designated by the
Contracting Officer (hereafter “other appropriate entity”) at the point or points of delivery
established pursuant to subdivision (a) of this Article of this Contract. Upon the request of either
party to this Contract, the Contracting Officer shall investigate, or cause to be investigated by the
responsible Operating Non-Federal Entity, the accuracy of such measurements and sha;ii take any
necessary steps to adjust any errors appearing therein. For any period of time when accurate
measurements have not been made, the Contracting Officer shall consult with the Contractor and
the responsible Operating Non-Federal Entity prior to making a final determination of the
quantity delivered for that period of time.

(e) Neither the Contracting Officer nor any Operating Non-Federal Entity
shall be responsible for the control, carriage, handling, use, disposal, or distribution of Project
Water Delivered to the Contractor pursuant to this Contract beyond the delivery points specified
in subdivision (a) of this Article of this Contract. The Contractor shall indemnify the United
States, its officers, employees, agents, and assigns on account of damage or claim of damage of
any nature whatsoever for which there is legal responsibility, mcluding property damage,
personal injury, or death arising out of or connected with the control, carriage, handling, use,
disposal, or distribution of such Project Water beyond such delivery points, except for any
damage or claim arising out of: (i) acts or .omissions of the Contracting Officer or any of its
officers, eniployees, agents, or assigns, including any responsible Operating Non-Federal Entity,

with the intent of creating the situation resulting in any damage or claim; (ii) willful misconduct
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of the Contracting Officer or any of its officers, employees, agents, or assigns, including any
responsible Operating Non-Federal Entity; (iif) negligence of the Contracting Officer or any of
its officers, employees, agents, or assigns including any responsible Operating Non-Federal
Entity; or (iv) damage or claims resulting from a malfunction of facilities owned and/or operated
by the United States or responsible Operating Non-Federal Entity; Provided, That the Contractor
is not the Operating Non-Federal Entity that owned or operated the malfunctioning facility(ies)

from which the damage claim arose.

MEASUREMENT OF WATER WITHIN THE SERVICE AREA

6. (a) The Contractor has established a measurement program satisfactory to the
Contracting Officer; all surface water delivered for irrigation purposes within the Confractor’s
Service Area is measured at each agricultural turnout; and water delivered for M&I purposes is
measured at each M&I service connection. The water measuring devices or water measuring
methods of comparable effectiveness must be acceptable to the Contracting Officer. The
Contractor shall be responsible for installing, operating, and maintaining and repairing all such
measuring devices and implemepting all such water measuring methods at no cost to the United
States. The Contractor shall use the information obtained from such water measuring devices or
water measuring methods to ensure its proper management of the water, to bill water users for
water delivered by the Contractor; and, if applicable, to record water delivered for M&I purposes
by customer class as defined in the Contractor’s water conservation plan provided for in Article

2’7 of this Contract. Nothing herein contained, however, shall preclude the Contractor from
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establishing and collecting any charges, assessments, or other revenues authorized by California
law.

(b)  To the extent the information has not otherwise been provided, upon
execution of this Contract, the Contractor shall provide to the Contracting Officer a written
report describing the measurement devices or water measuring methods being used or to be used
to implement subdivision (a) of this Article of this Contract and identifying the agricultural
turnouts and the M&I service connections or alternative measurement programs approved by the
Contracting Officer, at which such measurement devices or ‘Water measuring methods are being
used, and, if applicable, identifying the locations at which such devices and/or methods are not
yet being used including a time schedule for implementation at such locations. The Contracting
Officer shall advise the Contractor in writing within sixty (60) days as to the adequacy of, and
necessary modifications, if any, of the measuring devices or water measuring methods identified
in the Contractor’s report and if the Contracting Officer does not respond in such time, they shall
be deemed adequate. Ifthe Contracting Officer notifies the Contractor that the measuring
devices or methods are inadequate, the parties shall within sixty (60) days following the
Contracting Officer’s response, negotiate in good faith the earliest practicable date by which the
Contractor shall modify said measuring devices and/or measuring methods as required by the
Contracting Officer to ensure compliance with subdivision (a) of this Article of this Contract.

() All new surface water delivery systems installed within the Contractor’s
Service Area after the effective date of this Contract shall also comply with the measurement

provisions described in subdivision (&) of this Article of this Contract.
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(d)  The Contractor shall inform the Contracting Officer and the State of
California in writing by April 30 of each Year of the monthly volume of surface water delivereé
within the Contractor’s Service Area during the previous Year.
()  The Contractor shall inform the Contracting Officer and the Operating
Non-Federal Entity on or before the twentieth (20®) calendar day of each month of the quantity
of Irrigation and M&I Water taken during the preceding month.

RATES, METHOD OF PAYMENT FOR WATER
AND ACCELERATED REPAYMENT OF FACILITIES

7. (a) The Contractor’s cost obligations for all Delivered Water shall be
determined in accordance with: (i) the Secretary’s ratesetting policy for lirigation Water adopted
in 1988 and the Secretary’s then-existing ratesetting policy for M&I Water, consistent with the
SIRRSA, and such ratesetting policies shall be amended, modified, or superseded only through a
public notice and comment procedure; (i1) applicable Federal Reclamation law and associated
rules and regulations, or policies; and (iii) other applicable provisions of this Contract.

(1) The Contractor shall pay the United States as provided for in this
Article of this Contract for the Delivered Water at Rates and Charges determined in accordance
with policies for Irrigation Water and M&I Water. The Contractor’s Rates shall be established to
recover its estimated reimbursable costs included in the O&M component of the Rate and
amounts established to recover other charges and deficits, other than the construction costs. The
Rates for O&M costs and Charges shall be adjusted, as appropriate, in accordance with the
provisions of the SIRRSA.

(2)  Omitted.
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(A)  Omitted.

(B) Project construction costs or other capitalized costs
attributable to capital additions to the Project incurred after the effective date of this Contract or
that are not reflected in the schedules referenced in Exhibits “C-1" and “C-2” and properly
assignable to the Contractor, shall be repaid as prescribed by the SJRRSA without interest except
as required by law. Consistent with Federal Reclamation law, interest shall continue to accrue
on the M&I portion of unpaid Project construction costs or other capitalized cost assigned to the
Contractor until such costs are paid. Increases or decreases in Project construction costs or other
capitalized costs assigned to the Contractor caused solely by annual adjustment of Project
construction costs or other capitalized costs assigned to each Central Valley Project contractor by
the Secretary shall not be considered in determining the amounts to be paid pursuant to this
subdivision (2)(2)(B), but will be considered under subdivision (b) of this Article. A separate
repayment agreement shall be established by the Contractor and the Contracting Officer to
accomplish repayment of all additional Project construction costs or other capitalized costs
assigned to the Contractor within the timeframe prescribed by the SJRRSA subject to the
following:

(1) If the collective annual Project construction costs or

~other capitalized costs that are incurred after the effective date of this Contract and properly

assignable to the confractors are less than $5,000,000, then the portion of such costs properly
assignable to the Contractor shall be repaid in not more than five (5) years after notification of

the allocation. This amount is the result of a collective annual allocation of Project construction
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costs to the contractors exercising contract conversions; Provided, That the reference to the
amount of $5,000,000 shall not be a precedent in any other context.

2 If the collective annual Project construction costs or
other capitalized costs that are incurred after the effective date of this Contract and properly
assignable to the contractors are $5,000,000 or greater, then the portion of such costs properly
assignable to the Contractor shall be repaid as provided by applicable Federal Reclamation law.
This amount is the result of a collective annual allocation of Project construction costs to the

contractors exercising contract conversions; Provided, That the reference to the amount of

$5,000,000 shall not be a precedent in any other context.

(b) Consistent with Section 10010(b) of the SJRRSA, following a final cost
allocation by the Secretary upon completion of the construction of the Central Valley Project, the
amounts paid by the Contractor shall be subject to adjustment to reflect the effect of any
reallocation of Project construction costs or other capitalized costs assigned to the Contractor
that may have occurred betweeﬁ the determination of Contractor’s Existing Capital Obligation
and the final cost allocation. In the event that the final cost allocation, as determined by the
Secretary, indicates that the costs properly assignable to the Contractor, as determined by the
Contracting Officer, are greater than the Existing Capital Obligation and other amounts of
Project construction costs or other capitalized costs paid by the Contractor, then the Contractor
shall be obligated to pay the remaining allocated costs. The term of such additional repayment
contract shall be no less than one (1) year and no more than ten (10) years, however, mutually

agreeable provisions regarding the rate of repayment of such amount may be developed by the
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parties. In the event that the final cost allocation, as determined by the Secretary, indicates that
the costs properly assignable to the Contractor, as determined by the Contracting Officer, are less
than the Existing Capital Obligation and other amounts of Project construction costs or other
capitalized costs paid by the Contractor, then the Contracting Officer shall credit such
overpayment as an offset against any outstanding or future obligation of the Contractor,
consistent with the STRRSA. This Contract shall be implemented in a manner consistent with
Section 10010(f) of the SIRRSA.

{c) Prior to July 1 of each Calendar Year, the Contracting Officer shall
pfovide the Contractor an estimate of the Charges for Project Water that will be applied to the
period October 1, of the current Calendar Year, through September 30, of the following Calendar
Year, and the basis for such estimate. The Contractor shall be allowed not less than two (2)
months to review and comment on such estimates. On or before September 15 of each Calendar
Year, the Contracting Officer shall notify the Contractor in writing of the Charges to be in effect
during the period October 1 of the current Calendar Year, through September 30 of the following
Calendar Year, and such notification shall revise Exhibit “B”. Charges shall be subject to
reduction consistent with the SJRRSA based upon the average annual delivery amount agreed to
by the Contracting Officer and the Contractor.

(1) For the years 2020 through 2039 inclusive, Charges shall reflect
the reduction on a per acre-foot basis consistent with Section 10010(d){1) of the SJIRRSA.
Exhibit “I>” sets forth the reduction in Charges to offset the Financing Costs as prescribed in

Section 10010(d)(1) of the SIRRSA,; Provided, That if the Secretary determines such Charges are
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otherwise needed, an equivalent reduction will be made to O&M costs consistent with such
provisions of the SIRRSA. Consistent with Section 10010(d)(1) of the SJRRSA and as shown in
Exhibit “D”, the Friant Surcharge reduction has been calculated based upon the anticipated
average annual water deliveries, for the purpose of this reduction only, mutually agreed upon by
the Secretary an_d the Contractor for the period from January 1, 2020 through December 31,
2039. The Friant Surcharge reduction shall remain fixed and shall only be applied to Water
Delivered pursuant to this Contract to which the Friant Surcharge applies (including but not
limited to water transferred, banked, or exchanged), commencing on January 1, 2020 until such
volume of Water Delivered equals 1,552,690 acre-feet or December 31, 2039, whichever occurs
first.

(2)  Further, to fully offset the Financing Costs, Contractor shall be
entitled to a reduction in other outstanding or future obligations of the Contractor in accordance
with Section 10010(d)(2) of the STRRSA. The amount of such further reduction in outstanding
or future obligations of the Contractor after October 1, 2019 has been computed by the
Contracting Officer, and as computed, such amount is set forth in Exhibit “D”.

(d) Prior to October 1 of each Calendar Year, the Contracting Officer shall
make available to the Contractor an estimate of the Rates for Project Water for the following
Year and the computations and cost allocations upon which those Rates are based. The
Contractor shall be allowed not less than two (2) months to review and comment on such
computations and cost allocations. By December 31 of each Calendar Year, the Contracting

Officer shall provide the Contractor with the final Rates to be in effect for the upcoming Year,
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and such notification shall revise Exhibit “B”. The O&M component of the Rate may be
reduced as provided in the STRRSA.

(e) At the time the Contractor submits the initial schedule for the delivery of
Project Water for each Year pursuant to subdivision (b} of Article 4 of this Contract, the
Contractor shall make an advance payment to the United States equal to the total amount payable
pursi;ant to the applicable Rate(s) set under subdivision (a) of this Article of this Contract, for the
Project Water scheduled to be delivered pursuant to this Contract during the first two (2)
calendar months of the Year. Before the end of the first month and before the end of each
calendar month thereafter, the Contractor shall make an advance payment to the United States, at
the Rate(s) set under subdivision (a) of this Article of this Contract, for the Water Scheduled to
be delivered pursuant to this Contract during the second month immediately following,
Adjustments between advance payments for Water Scheduled and payments at Rates due for
Water Delivered shall be made before the end of the following month; Provided, That any
revised schedule submitted by the Contractor pursuant to Article 4 of this Contract which
increases the amount of Water Delivered pursuant to this Contract during any month shall be
accompanied with appropriate advance payment, at the Rates then in effect, to assure that Project
Water is not delivered to the Contractor in advance of such payment. In any month in which the
quantity of Water Delivered to the Contractor pursuant to this Contract equals the quantity of
Water Scheduled and paid for by the Contractor, no additional Project Water shall be delivered
to the Contractor unless and until an advance payment at the Rates then in effect for such

additional Project Water is made. Final adjustment between the advance payments for the Water
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Scheduled and payments for the quantities of Water Delivered during each Year pursuant to this
Contract shall be made as soon as practicable but no later than April 30th of the following Year,
or sixty (60) days after the delivery of Project Water carried over under subdivision (g} of Article
3of this. Contract if such water is not delivered by the last day of February.

(f) The Contractor shall also make a payment in addition to the Rate(s) in
subdivision {e) of this Article of this Contract to the United States for Water Delivered, at the
Charges then in effect, before the end of the month following the month of delivery. The
payments shall be consistent with the quantities of Irrigation Water and M&I Water Delivered as
shown in the water delivery report for the subject month prepared by the Contracting Officer.
Such water delivery report shall be the basis for payment of Charges by the Contractor, and shall
be provided to the Contractor by the Contracting Officer (as applicable) within five (5) days after
the end of the month of delivery. The water delivery report shall be deemed a bill basis for
payment of Charges for Water Delivered. Adjustment for overpayment or underpayment of
Charges shall be made through the adjustment of payments due to the United States for Charges
for the next month. Any amount to be paid for past due payment of Charges shall be computed
pursuant to Article 21 of this Contract.

(g)  The Contractor shall pay for any Water Delivered under subdivision (d),
(), or (g) of Article 3 of this Contract as determined by the Contracting Officer pursuant to
applicable statutes, associated regulations, any applicable provisions of guidelines or ratesetting

policies; Provided, That the Rate for Water Delivered under subdivision (d) of Article 3 of this
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Contract shall be no more than the otherwise applicable Rate for Iirigation Water or M&1 Water
under subdivision (a) of this Article of this Contract.

(h) Payments to be made by the Contractor to the United States under this
Contract may be paid from any revenues available to the Contractor.

(1) All revenues received by the United States from the Contractor relating to
the delivery of Project Water or the delivery of non-project water through Project facilities shall
be allocated and applied in accordance with Federal Reclamation law and the associated rules or
regulations, the then-existing Project Ratesetting policies for M&I Water or Irrigation Water, and
consistent with the STRRSA,

0} The Contracting Officer shall keep its accounts, pertaining to the
administration of the financial terms and conditions of its long-term contracts, 11‘1 accordance
with applicable Federal standards so as to reflect the application of Project costs and revenues.
The Contracting Officer shall, each Year upon request of the Contractor, provide to the
Contractor a detailed accounting of all Project and Contractor expense allocations, the
disposition of all Project and Contractor revenues, and a summary of all water delivery
information. The Contracting Officer and the Contractor shall enter into good faith negotiations
to resolve any discrepancies or disputes relating to accountings, reports, or information.

(k)  The parties acknowledge and agree that the efficient administration of this
Contract is their mutual goal. Recognizing that experience has demonstrated that mechanisms,
policies, and procedures used for establishing Rates, Charges, and/or for making and allocating

payments, other than those set forth in this Article of this Contract, may be in the mutual best

33




713

714

715

716

717

718

719

720

721

722

723

724

725

726

727

728

729

730

731

Contract No. 14-06-200-229AD
interest of the parties, it is expressly agreed that the parties may enter into agreements to modify
the mechanisms, policies, and procedures for any of those purposes while this Contract is in
effect without amending this Contract.

] (1)  Omitted.

(2} Omitted.
(3)  Omitted.

(m)  Rates under the respective ratesetting policies will be established to
recover only retmbursable O&M (including any deficits) costs of the Project, as those terms are
used in the then-existing Project ratesetting policies, and consistent with the SIRRSA, and
interest, where appropriate, except in instances where a minimum Rate is applicable in
accordance with the relevant Project ratesetting policy. Changes of significance in practices
which implement the Contracting Officer’s ratesetting policies will not be implemented until the
Contracting Officer has provided the Contractor an opportunity to discuss the nature, need, and
impact of the proposed change.

(n) Except as provided in subsections 3405(a)(1}(B) and 3405(f) of the
CVPIA, the Rates for Project Water transferred by the Contractor shall be the Contractor’s Rates
adjusted upward or downward to reflect the changed costs of delivery (if any) incurred by the
Contracting Officer in the delivery of the transferred Project Water to the transferee’s point of

delivery in accordance with the then-existing Central Valley Project Ratesetting Policy.
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NON-INTEREST BEARING OPERATION AND MAINTENANCE DEFICITS

8. The Contractor and the Contracting Officer concur that, as of the effective date of
this Contract, the Contractor has no non-interest bearing operation and maintenance deficits and

therefore shall have no further liability.

RECOVERED WATER ACCOUNT
9. (2) Notwithstanding any other provésions of this Contract, water delivered to

the Contractor under its Recovered Water Account as provided at Paragraph 16(b) of the
Settlement and éfﬁrmed by Section 10004(a)(5) of the SJRRSA shall be at the total cost of
$10.00 per acre foot. Recovered Water Account water provided to the Contractor shall be
administered at a priority for delivery lower than Class 2 Water and higher than Section 215
Water.

(b)  The manner in which the Recovered Water Account will be administered
will be developed in accordance with subdivision (k) of Article 7 of this Contract, the SJRRSA,

and Paragraph 16 of the Settlement.

SALES, TRANSFERS, AND EXCHANGES OF WATER
10. (a)  The right to receive Project Water provided for in this Contract may be
sold, transferred, or exchanged to others for reasonable and beneficial uses within the State of
California if such sale, transfer, or exchange is authorized by applicable Federal and State laws,
and applicable guidelines or regulations then in effect. Furthermore, The Contractor may
continue to exchange Project Water for water from the Cross Valley Division contractors in the

manner historically carried out with the approval of the Contracting Officer under Contract No.
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14-06-200-229A. No sale, transfer, or exchange of Project Water under this Contract may take
place without the prior written approval of the Contracting Officer, except as provided for in
subdivisions (b) and (c) of this Article of this Contract. No such Project Water sales, transfers,
or exchanges shall be approved, where approval is required, absent compliance with appropriate
environmental documentation including but not limited to the National Environmental Policy
Act and the Endangered Species Act. Such environmental documentation must include, as
appropriate, an analysis of groundwater impacts and economic and social effects, including
environmental justice, of the proposed Project Water sales, transfers and exchanges on both the
transferor/exchanger and transferee/exchange recipient.

(b)  In order to facilitate efficient water management by means of Project
Water sales, transfers, or exchanges of the type historically carried out among Project
Contractors located within the same geographical area and to allow the Contractor to participate
in an accelerated water transfer program, the Contracting Officer has prepared, as appropriate,
necessary environmental documentation including, but not limited to, the National
Environmental Policy Act and the Endangered Species Act analyzing annual Project Water sales,
transfers, or exchanges among Contractors within the same geographical area and the
Contracting Officer has determined that such Project Water sales, transfers, and exchanges
comply with applicable law.

(© Project Water sales, transfers, and exchanges analyzed in the
environmental documentation referenced in subdivision (b) of this Article of this Contract, shall

be conducted with advance notice to the Contracting Officer and the Contracting Officer’s
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written acknowledgement of the transaction, but shall not require prior written approval by the
Contracting Officer.

{(d)  For Project Water sales, transfers, or exchanges to qualify under
subdivision (b) of this Article of this Contract such Project Water sale, transfer, or exchange
must: (i) be for irrigation purposes for lands irrigated within the previous three (3) years, for
M&I use, groundwater recharge, groundwater banking, similar groundwater activities, surface
water storage, or fish and wildlife resources; not lead to land conversion; and be delivered to
established cropland, wildlife refuges, groundwater basins or M&I use; (ii) occur within a single
Year; (iii) occur between a willing seller and a willing buyer or willing exchangers; (iv) convey
water through existing facilities with no new construction or modifications to facilities and be
between existing Project Contractors and/or the Contractor and the United States, Department of
the Interior; and (v) comply with all applicable Federal, State, and local or tribal laws and
requirements imposed for protection of the environment and Indian Trust Assets, as defined
under Federal law.

(e) The environmental documentation and the Contracting Officer’s
compliance determination for transactions described in subdivision (b) of this Article of this
Contract shall be reviewed every five (5) years and updated, as necessary, prior to the expiration
of the then-existing five (5) vear period. All subsequent environmental documentation shall
include an alternative to evaluate not less than the quantity of Project Water historically sold,

transferred, or exchanged within the same geographical area.
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(O  Consistent with Section 10010(e)(I) of the SJRRSA, any agreement

providing for sale, transfer, or exchange of Project Water that is not used for interim flows or
restoration flows pursuant to Paragraphs 13 and 15 of the Settlement, shall be deemed to satisfy
the requirements of CVPIA section 3405(a)(1)(A) and (1); Provided, That such sales, transfers, or
exchanges comply with sub-division (£)(1) and (£)(2) below.

(D Project Water sales, transfers, and exchanges conducted under the
provisions of subdivision (f) of this Article of this Contract shall not require the Contracting

Officer’s concurrence as to compliance with CVPIA 3405(a)(1)}(A) and (1); Provided, That the

Contractor shall, for Project Water sales, transfers, or exchanges, with a term greater than one (1)
year, provide ninety (90) days written advance notification to the Contracting Officer and
similarly thirty (30) days written advance notification of any Project Water sale, transfer, or
exchange with a term of less than one (1) year. The Contracting Officer shall promptly make
such notice publicly available.

{2)  The Contractor’s thirty (30} days or ninety (90) days advance
written notification pursuant to subdivision (f)(1) of this Article of this Contract shall explain
how the proposed Project Water sales, transfers, or exchanges are intended to reduce, avoid, or
mitigate impacts to Project Water deliveries caused by interim or restoration flows or is
otherwise intended to facilitate the Water Management Goal as described in the SJRRSA. The
Contracting Officer shall promptly make such notice publicly available.

{3) In addition, the Contracting Officer shall, at least annually, make

available publicly a compilation of the number of Project Water sales, transfers, and exchange
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agreements implemented in accordance with sub-divisions (£)(1) and (£)(2) of this Article of this
Contract.

{4 Project Water sold, transferred, or exchanged under an agreement
that meets the terms of subdivisions (f)(1) and (f)(2) of this Article of this Contract shall not be
counted as a replacement or an offset for purposes of determining reductions to Project Water
deliveries to any Friant Division Project Contractor except as provided in Paragraph 16(b) of the
Settlement.

(g)  Notwithstanding any Additional Capital Obligation that may later be
established, in the case of a sale or transfer of Irrigation Water to another contractor which is
otherwise subject to the acreage limitations, reporting, and Full Cost pricing provisions of the
Reclamation Reform Act of 1982, as amended, hereinafter referred to as the RRA, such sold or
transferred Irrigation Water shall not be subject to such RRA provisions, however, in the case of
a sale or transfer of Irrigation Water to the Contractor from another contractor which is subject to
RRA provisions, such RRA provisions shall apply to delivery of such water.

APPLICATION OF PAYMENTS AND ADJUSTMENTS

11, (a) The amount of any overpayment by the Contractor of the Contractor’s
0O&M, Capital, and deficit (if any) obligations for the Year shall be applied first to any current

liabilities of the Contractor arising out of this Contract then due and payable. Overpayments of

-more than One Thousand Dollars ($1,000) shall be refunded at the Contractor’s request. In lieu

of a refund, any amount of such overpayment, at the option of the Contractor, may be credited

against amounts to become due to the United States by the Contractor. With respect to
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overpayment, such refund or adjustment shall constitute the sole remedy of the Contractor or
anyone having or claiming to have the right to the use of any of the Project Water supply
provided for herein. All credits and refunds of overpayments shall be made within thirty (30)
days of the Contracting Officer obtaining direction as to how to credit or refund such
overpayment in response to the notice to the Contractor that it has finalized the accounts for the
Year in which the overpaymenf was made.

(b)  All advances for miscellaneous costs incurred for work requested by the
Contractor pursuant to Article 26 of this Contract shall be adjusted to reflect the actual costs
when the work has been completed. If the advances exceed the actual costs incurred, the
difference will be refunded to the Contractor. If the actual costs exceed the Contractor’s
advances, the Contractor will be billed for the additional costs pursuant to Article 26 of this
Contract.

TEMPORARY REDUCTIONS—RETURN FLOWS

12,  (a) The Contracting Officer shall make all reasonable efforts to optimize
delivery of the Contract Total subject to: (i) the authorized purposes and priorities of the Project;
(ii) the requirements of Federal law and the Settlement; and (ii1) the obligations of the United
States under existing contracts, or renewals thereof, providing for water deliveries from the
Project.

(b) The Contracting Officer or Operating Non-Federal Entity may temporarily
discontinue or reduce the quantity of Water Delivered to the Contractor as herein provided for

the purposes of investigation, inspection, maintenance, repair, or replacement of any of the
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Project facilities or any part thereof necessary for the delivery of Project Water to the Contractor,
but so far as feasible the Contracting Officer or Operating Non-Federal Entity will give the
Contractor due notice in advance of such temporary discontinuance or reduction, except in case
of emergency, in which case no notice need be given; Provided, That the United States shall use

its best efforts to avoid any discontinuance or reduction in such service. Upon resumption of

service after such reduction or discontinuance, and if requested by the Contractor, the United

States will, if possible, deliver thé quantity of Project Water which would have been delivered
hereunder in the absence of such discontinuance or reduction.

(c) The United States reserves the right to all seepage and retum flow water
derived from Water Delivered to the Contractor hereunder which escapes or is discharged
beyond the Contractor’s Service Area; Provided, That this shall not be construed as claiming for
the United States any right as seepage or return flow to water being used pursuant to this
Contract for surface irrigation or underground storage either being put to reasonable and
beneficial use pursuant to this Contract within the Contractor’s Service Area by the Contractor or
those claiming by, through, or under the Contractor. For purposes of this subdivision,
groundwater recharge, groundwater banking and all similar groundwater activities will be
deemed to be underground storage.

CONSTRAINTS ON THE AVAILABILITY OF WATER

13. (a) In its operation of the Project, the Contracting Officer will use all
reasonable means to guard against a Condition of Shortage in the quantity of water to be made

available to the Contractor pursuant to this Contract. In the event the Contracting Officer
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determines that a Condition of Shortage appears probable, the Contracting Officer will notify the
Contractor of said determination as soon as practicable.

(b)  Ifthere is a Condition of Shortage because of errors in physical operations
of the Project, drought, other physical causes beyond the control of the Contracting Officer or
actions taken by the Contracting Officer to meet legal obligations, including but not limited to
obligations pursuant to the Settlement then, except as provided in subdivision (a) of Article 19 of
this Contract, no liability shall accrue against the United States or any of its officers, agents, or
employees for any damage, direct or indirect, arising therefrom.

() The United States shall not execute contracts which together with this
Contract, shall in the aggregate provide for furnishing Class 1 Water in excess of 800,000
acre-feet per Year or Class 2 Water in excess of 1,401,475 acre-feet per Year; Provided, That,
subject to subdivision (1) of Article 3 of this Contract, the limitation placed on Class 2 Water
contracts shall not prohibit the United States from entering into temporary contracts of one year
or less in duration for delivery of Project Water to other entities if such water is not necessary to
meet the schedules as may be submitted by all Friant Division Project Contractors entitled to
receive Class I Water and/or Class 2 Water under their contracts. Nothing in this subdivision
shall limit the Contracting Officer’s ability to take actions that result in the availability of new

water supplies to be used for Project purposes and allocating such new supplies; Provided, That

the Contracting Officer shall not take such actions until after consultation with the Friant

Division Project Contractors.
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(d) The Contracting Officer shall not deliver any Class 2 Water pursuant to

this or any other contract heretofore or hereafier entered into any Year unless and until the
Contracting Officer determines that the cumulative total quantity of Class 1 Water specified in
subdivision (¢) of this Article of this Contract will be available for delivery in said Year. If the
Contracting Officer determines there is or will be a shortage in any Year in the quantity of
Class 1 Water available fqr delivery, the Contracting Officer sﬁall apportion the available Class 1
Water among all Contractors entitled to receive such water that will be made available at Friant
Dam in accordance with the following:

(1) A determination shall be made of the total quantity of Class 1
Water at Friant Dam which is available for meeting Class 1 Water contractual commitments, the
amount so determined being herein referred to as the available supply.

(2)  The total available Class 1 supply shall be divided by the Class 1
Water contractual commitments, the quotient thus obtained being herein referred to as the

Class 1 apportionment coefficient.

(3)  The total quantity of Class 1 Water under Article 3 of this Contract
shall be multiplied by the Class 1 apportionment coefficient and the result shall be the quantity of
Class I Water required to be delivered by the Contracting Officer to the Contractor for the
respective Year, but in no event shall such amount exceed the total quantity of Class 1 Water
specified in subdivision (a) of Article 3 of this Contract.

(e)  If the Contracting Officer determines there is less than the quantity of

Class 2 Water which the Contractor otherwise would be entitled to receive pursuant to Article 3

43




919

920

921

922

923

924

925

926

927

928

929

930

931

932

933

934

935

936

937

938

939

Contract No. 14-06-200-229AD
of this Contract, the quantity of Class 2 Water which shall be furnished to the Contractor by the
Contracting Officer will be determined in the manner set forth in paragraphs (1), (2), and (3), of
subdivision (d) of this Article of this Contract substituting the term “Class 2” for the term “Class
1.?

® In the event that in any Year there is made available to the Contractor, by
reason of any shortage or apportionment as provided in subdivisions (a), (d), or (e) of this Article
of this Contract, or any discontinuance or reduction of service as set forth in subdivision (b) of
Article 12 of this Contract, less than the quantity of water which the Contractor otherwise would
be entitled to receive hereunder, there shall be made an adjustment on account of the amounts
already paid to the Contracting Officer by the Contractor for Class 1 Water and Class 2 Water
for said Year in accordance with Article 11 of this Contract.

UNAVOIDABLE GROUNDWATER PERCOLATION

14. Omitted.

ACREAGE LIMITATION

15. (a) The Contractor has paid the Repayment Obligation, and notwithstanding
any Additional Capital Obligation that may later be established, the provisions of section 213(a)
and (b) of the RRA shall apply to lands in the Contractor’s Service Area, with the effect that
acreage limitations, reporting, and Full Cost pricing provisions of the RRA shall no longer apply
to lands in the Contractor’s Service Area with respect to Water Delivered pursuant to this
Contract. Reclamation will conduct a final water district review for the purpose of determining

compliance with the acreage limitations, reporting, and Full Cost pricing provisions of the RRA
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from the date of the last water district review until the date when payment to Reclamation of the
Repayment Obligation was completed.

(b) Project Water to which the Contractor is entitled through a separate
contract, other than this Contract, that is subject to Federal Reclamation law, may be delivered to
lands within the Contractor’s Service Area. Notwithstanding any Additional Capital Obligation
that may later be established, Project Water Delivered under this Contract may be mixed with
Project Water Delivered pursuant to a contract with the United States, other than this Contract, to
which acreage limitations, reporting, and the Full Cost pricing provisions of Federal Reclamation
law apply without causing the application of the acreage limitations, reporting, and the Full Cost
pricing provisions of Federal Reclamation law to the Water Delivered pursuant to this Contract;
Provided, The terms and conditions in such other contract shall continue to apply, and if such
terms and conditions so require, the lands to receive Project Water under such other contract
shall be properly designated by the Contractor and such Project Water is to be delivered in
accordance with the RRA including any applicable acreage limitations, reporting, and Full Cost
pricing provisions.

COMPLIANCE WITH FEDERAL RECLAMATION LAWS

16. (a) The parties agree that the delivery of water or the use of Federal facilities
pursuant to {his Contract is subject to Federal Reclamation law, as amended and supplemented,
and the rules and regulations promulgated by the Secretary of the Interior under Federal
Reclamation law.

(b)  The terms of this Confract are subject to the Settlement and the STRRSA.
Nothing in this Contract shall be interpreted to limit or interfere with the full implementation of

the Settlement and the SIRRSA.
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PROTECTION OF WATER AND AIR QUALITY

17. (a)  Project facilities used to make available and deliver water to the
Contractor shall be operated and maintained in the most practical manner to maintain the quality
of the water at the highest level possible as determined by the Contracting Officer: Provided,
That the United States does not warrant the quality of the water delivered to the Contractor and is
under no obligation to furnish or construct water treatment facilities to maintain or improve the
quality of water delivered to the Contractor.

(b)  The Contractor shall comply with all applicable water and air pollution
laws and regulations of the United States and the State of California; and shall obtain all required
permits or licenses from the appropriate Federal, State, or local authorities necessary for the
delivery of water by the Contractor; and shall be responsible for compliance with all Federal,
State, and local water quality standards applicable to surface and subsurface drainage and/or
discharges generated through the use of Federal or Contractor facilities or project water provided
by the Contractor within the Contractor’s Project Water Service Area.

(c)  This article shall not affect or alter any legal obligations of the Secretary
to provide drainage or other discharge services.

WATER ACQUIRED BY THE CONTRACTOR
OTHER THAN FROM THE UNITED STATES

18. (a) Omitted.

(b  Notwithstanding any Additional Capital Obligation that may later be
established, water or water rights now owned or hereafter acquired by the Contractor other than
from the United States pursuant to this Contract and Irrigation Water furnished pursuant to the
terms of this Contract may be simultaneously transported through the same distribution facilities
of the Contractor without the payment of fees to the United States and without application of
Federal Reclamation law to Water Delivered pursuant to this Contract or to lands which receive
Water Delivered to Contractor pursuant to this Contract.

(9] Water or water rights now owned or hereafter acquired by the Contractor,

other than from the United States or adverse to the Project or its contractors (i.e., non-project
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water), may be stored, conveyed and/or diverted through Project factlities, other than Friant
Division Facilities, subject to the completion of appropriate environmental documentation, with
the approval of the Contracting Officer and the execution of any contract determined by the
Contracting Officer to be necessary, consistent with the following provisions:

(1)  The Contractor may introduce non-project water into Project
facilities and deliver said water to lands within the Confractor’s Service Area subject to payment
to the United States and/or to any applicable Operating Non-Federal Entity of an appropriate rate
as determined by the Contracting Officer. In addition, if electrical power is required to pump
non-project water, the Contractor shall be responsible for obtaining the necessary power and
paying the necessary charges therefor.

(2)  Delivery of such non-project water in and through Project facilities
shall only be allowed to the extent such deliveries do not: (i) interfere with other Project
purposes as determined by the Contracting Officer; (ii) reduce the quantity or quality of water
available to other Project Contractors; (iii) interfere with the delivery of confractual water
entitlements to any other Project Contractors; (iv) interfere with the physical maintenance of the
Project facilities; or (v) result in the United States incurring any liability or unreimbursed costs
or expenses thereby.

(3)  Neither the United States nor the Operating Non-Federal Entity
shall be responsible for control, care or distribution of the non-project water before it is
introduced into or after it is delivered from the Project facilities. The Contractor hereby releases

and agrees to defend and indemnify the United States and the Operating Non-Federal Entity, and
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their respective officers, agents, and employees, from any claim for damage to persons or
property, direct or indirect, resulting from Contractor’s diversion or extraction of non-project

water from any source.

(4)  Diversion of such non-project water into Project facilities shall be
consistent with all applicable laws, and if involving groundwater, consistent with any
groundwater management plan for the area from which it was extracted.

(5)  After Project purposes are met, as determined by the Contracting
Officer, the United States and the Contractor shall share priority to utilize the remaining capacity
of the facilities declared to be available by the Contracting Officer for conveyance and
transportation of non-project water prior to any such remaining capacity being made available to
noﬁ-proj ect contractors.

(d)  Non-project water may be stored, conveyed and/or diverted through Friant
Division Facilities, subject to the prior completion of appropriate environmental documentation
and approval of the Contracting Officer without execution of a separate contract, consistent with
subdivisions (c)(1) through (c)}(5) of this Article and any other conaition determined to be
appropriate by the Contracting Officer.
OPINIONS AND DETERMINATIONS

19.  (a)  Where the terms of this Contract provide for actions to be based upon the
opinion or determination of either party to this Contract, said terms shall not be construed as
permitting such action to be predicated upon arbitrary, capricious, or unreasonable opinions or

determinations. Both parties, notwithstanding any other provisions of this Contract, expressly
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reserve the right to seek relief from and appropriate adjustment for any such arbitrary, capricious,
or unreasonable opinion or determination. Each opinion or determination by either party shall be
provided in a timely manner. Nothing in this Article of this Contract is intended to or shall affect
or alter the standard of judicial review applicable under Federal law to any opinion or
determination implementing a specific provision of Federal law embodied in statute or
regulation.

(b)  The Contracting Officer shall have the right to make determinations
necessary to administer this Contract that are consistent with the provisions of this Contract, the
laws of the United States and the State of California, and the rules and regulations promulgated
by the Secretary. Such determinations shall be made in consultation with the Contractor to the

extent reasonably practicable.

COORDINATION AND COOPERATION

20. () In order to further their mutual goals and objectives, the Contracting
Officer and the Contractor shall communicate, coordinate, and cooperate with each other, and
with other affected Project Contractors, in order to improve the operation and management of the
Project. The communication, coordination, and cooperation regarding operations and
management shall include, but not limited to, any action which will or may materially affect the
quantity or quality of Project Water supply, the allocation of Project Water supply, and Project

financial matters including, but not limited to, budget issues. The communication, coordination,

" and cooperation provided for hereunder shall extend to all provisions of this Contract. Each
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party shall retain exclusive decision making authority for all actions, opinions, and
determinations to be made by the respective party.

(b)  Itisthe intent of the Secretary to improve water supply reliability. To
carry out this intent: ‘

(1) The Contracting Officer will, at the request of the Contractor,
assist in the development of integrated resource management plans for the Contractor. Further,
the Contracting Officer will, as appropriate, seek authorizations for implementation of
partnerships to improve_ water supply, water quality, and reliability.

(2)  The Secretary will, as appropriate, pursue program and project
implementation and authorization in coordination with Project Contractors to improve the water
supply, water quality, and reliability of the Project for all Project purposes.

(3)  The Secretary will coordinate with Project Contractors and the
State of California to seek improved water resource management,

(4)  The Secretary will coordinate actions of agencies within the
Department of the Interior that may impact the availability of water for Project purposes.

(5)  The Contracting Officer shall periodically, but not less than
annually, hold division level meetings to discuss Project operations, division level water
mapagement activities, and other issues as appropriate.

{©) Without limifing the contractual obligations of the Contracting Officer
hereunder, nothing in this Contract shall be construed to limit or constrain the Contracting

Officer’s ability to communicate, coordinate, and cooperate with the Contractor or other
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interested stakeholders or to make decisions in a timely fashion as needed to protect health,
safety, physical integrity of structures or facilities, or the Contracting Officer’s ability to comply

with applicable laws.

CHARGES FOR DELINQUENT PAYMENTS

21.  (a)  The Contractor shall be subject to interest, administrative and penalty
charges on delinquent installments or payments. When a payment is not received by the due
date, the Contractor shall pay an interest charge for each day the payment is delinquent beyond
the due date. When a payment becomes sixty (60) days delinquent, the Contractor shall pay an
administrative charge to cover additional costs of billing and processing the delinquent payment.
When a payment is delinquent ninety (90) days or more, the Contractor shall pay an additional
penalty charge of six (6) percent per year for each day the payment is delinquent beyond the due
date. Further, the Contractor shall pay any fees incurred for debt collection services associated
with a delinquent payment.

(b)  The interest charge rate shall be the greater of the rate prescribed quarterly
in the Federal Register by the Department of the Treasury for application to overdue payments,
or the interest rate of one-half of one (0.5) percent per month prescribed by Section 6 of the
Reclamation Project Act of 1939 (Public Law 76-260). The interest charge rate shall be
determined as of the due date and remain fixed for the duration of the delinquent period.

(9] When a partial payment on a delinquent account is received, the amount
received shall be applied, first to the penalty, second to the administrative charges, third to the
accrued interest, and finally to the overdue payment.

EQUAL EMPLOYMENT OPPORTUNITY

22.  During the performance of this Contract, the Contractor agrees as follows:

(a) The Contractor will not discriminate against any employee or applicant for
employment because of race, color, religion, sex, disability, or national origin. The Contractor
will take affirmative action to ensure that applicants are employed, and that employees are
treated during employment, without regard to their race, color, religion, sex, disability, or
national origin. Such action shall include, but not be limited to the following: employment,
upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or termination;
rates of pay or other forms of compensation; and selection for training, including apprenticeship.
The Confractor agrees to post in conspicuous places, available to employees and applicants for
employment, notices to be provided by the Contracting Officer setting forth the provisions of this
nondiscrimination clause.
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{b) The Contractor will, in all solicitations or advertisements for employees
placed by or on behalf of the Contractor, state that all qualified applicants will receive
consideration for employment without regard to race, color, religion, sex, disability, or national
oTigin.

(c) The Contractor will send to each labor union or representative of workers
with which it has a collective bargaining agreement or other contract or understanding, a notice,
to be provided by the Contracting Officer, advising the labor union or workers’ representative of
the Contractor’s commitments under Section 202 of Executive Order 11246 of September 24,
1965, and shall post copies of the notice in conspicuous places available to employees and
applicants for employment.

(d)  The Contractor will comply with all provisions of Executive Order No.
11246 of September 24, 1965, and of the rules, regulations, and relevant orders of the Secretary
of Labor.

(e) The Contractor will furnish all information and reports required by
Executive Order 11246 of September 24, 1965, and by the rules, regulations, and orders of the
Secretary of Labor, or pursuant thereto, and will permit access to his books, records, and
accounts by the Contracting Agency and the Secretary of Labor for purposes of investigation to
ascertain compliance with such rules, regulations, and orders.

H In the event of the Contractor’s noncompliance with the nondiscrimination
clauses of this contract or with any of such rules, regulations, or orders, this contract may be
canceled, terminated or suspended in whole or in part and the Contractor may be declared
ineligible for further Government contracts in accordance with procedures authorized in
Executive Order 11246 of September 24, 1965, and such other sanctions may be imposed and
remedies invoked as provided in Executive Order 11246 of September 24, 1965 or by rule,
regulation, or order of the Secretary of Labor, or as otherwise provided by law.

(2 The Contractor will include the provisions of paragraphs (1) through (7) in
every subcontract or purchase order unless exempted by the rules, regulations, or orders of the
Secretary of Labor issued pursuant to Section 204 of Executive Order 11246 of September 24,
1965, so that such provisions will be binding upon each subcontractor or vendor. The Contractor
will take such action with respect to any subcontract or purchase order as may be directed by the
Secretary of Labor as a means of enforcing such provisions, including sanctions for
noncompliance: Provided however, that in the event the Contractor becomes involved in, or is
threatened with, litigation with a subcontractor or vendor as a result of such direction, the
Contractor may request the United States to enter into such litigation to protect the interests of
the United States.
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GENERAL OBLIGATION—BENEFITS CONDITIONED UPON PAYMENT

23, (a) The obligation of the Contractor to pay the United States as provided in
this Contract is a general obligation of the Contractor notwithstanding the manner in which the
obligation may be distributed among the Contractor’s water users and notwithstanding the
default of individual water users in their obligations to the Contractor.

(b)  The payment of charges becoming due hereunder is a condition precedent
to receiving benefits under this Contract. The United States shall not make water available to the
Contractor through Project facilities during any period in which the Contractor may be in arrears
in the advance payment of water rates due the United States. The Contractor shall not furnish
water made available pursuant to this Contract for lands or parties which are in arrears in the
advance payment of water rates levied or established by the Contractor.

(©) With respect to subdivision (b) of this Article of this Contract, the
Contractor shall have no obligation to require advance payment for water rates which it levies.

COMPLIANCE WITH CIVIL RIGHTS LAWS AND REGULATIONS

24, (a) The Contractor shall comply with Title VI of the Civil Rights Act of 1964
(42 U.S.C. 2000d), Section 504 of the Rehabilitation Act of 1975 (P.L. 93-112, as amended), the
Age Discrimination Act of 1975 (42 U.S.C. 6101, et seq.) and any other applicable civil rights
laws, as well as with their respective implementing regulations and guidelines imposed by the
U.S. Department of the Interior and/or Bureau of Reclamation.

{(b)  These statutes require that no person in the United States shall, on the
grounds of race, color, national origin, handicap, or age, be excluded from participation in, be
denied the benefits of, or be otherwise subjected to discrimination under any program or activity
receiving financial assistance from the Bureau of Reclamation. By executing this Contract, the
Contractor agrees to immediately take any measures necessary to implement this obligation,
including permitting officials of the United States to inspect premises, programs, and documents.

{c) The Contractor makes this agreement in consideration of and for the
purpose of obtaining any and all Federal grants, loans, contracts, property discounts, or other
Federal financial assistance extended after the date hereof to the Contractor by the Bureau of
Reclamation, including installment payments after such date on account of arrangements for
Federal financial assistance which were approved before such date. The Contractor recognizes
and agrees that such Federal assistance will be extended in reliance on the representations and
agreements made in this Article, and that the United States reserves the right to seek judicial
enforcement thereof.
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PRIVACY ACT COMPLIANCE

25. Omitted.

CONTRACTOR TO PAY CERTAIN MISCELLANEOQUS COSTS

26.  In addition to all other payments to be made by the Contractor pursuant to this
Contract, the Contractor shall pay to the United States, within sixty (60) days after receipt of a
bill and detailed statement submitted by the Contracting Officer to the Contractor for such
specific items of direct cost incurred by the United States for work requested by the Contractor
associated with this Contract plus indirect costs in accordance with applicable Bureau of
Reclamation policies and procedures. All such amounts referred to in this Article of this
Contract shall not exceed the amount agreed to in writing in advance by the Contractor. This
Article of this Contract shall not apply to costs for routine contract administration.

WATER CONSERVATION

27. (a)  Prior to the delivery of water provided from or conveyed through
Federally constructed or Federally financed facilities pursuant to this Contract, the Contractor
shall be implementing an effective water conservation and efficiency program based on the
Contractor’s water conservation plan that has been determined by the Contracting Officer to
meet the conservation and efficiency criteria for evaluating water conservation plans established
under Federal law. The water conservation and efficiency program shall contain definite water
conservation objectives, appropriate economically feasible water conservation measures, and
time schedules for meeting those objectives. Continued Project Water delivery pursuant to this

Contract shall be contingent upon the Contractor’s continued implementation of such water
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conservation program. In the event the Contractor’s water conservation plan or any revised
water conservation plan completed pursuant to subdivision (d) of this Article of this Contract
have not yet been determined by the Contracting Officer to meet such criteria, due to
circumstances which the Contracting Officer determines are beyond the control of the
Contractor, water deliveries shall be made under this Contract so long as the Contractor
diligently works with the Contracting Officer to obtain such determination at the earliest
practicable date, and thereafter the Contractor immediately begins implementing its water
conservation and efficiency program in accordance with the time schedules therein.

(b} Should the amount of M&I Water Delivered pursuant to subdivision (a) of
Article 3 of this Contract equal or exceed two thousand (2,000) acre-feet per Year, the
Contractor shall implement the Best Management Practices identified by the time frames issued
by the California Urban Water Conservation Council for such M&I Water unless any such
practice is determined by the Contracting Officer to be inappropriate for the Contractor.,

(c) The Contractor shall submit to the Contracting Officer a report on the
status of its implementation of the water conservation plan on the reporting dates specified in the
then-existing conservation and efficiency criteria established under Federal law.

(d) At five (5) ~year intervals, the Contractor shall revise its water
conservation plan to reflect the then-existing conservation and efficiency criteria for evaluating
water conservation plans established under Federal law and submit such revised water
management plan to the Contracting Officer for review and evaluation. The Contracting Officer

will then determine if the water conservation plan meets Reclamation’s then-existing
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conservation and efficiency criteria for evaluating water conservation plans established under

Federal law.
(e)  If the Contractor is engaged in direct groundwater recharge, such activity
shall be described in the Contractor’s water conservation plan.

EXISTING OR ACQUIRED WATER OR WATER RIGHTS

28.  Except as specifically provided in Article 18 of this Contréct, the provisions of
this Contract shall not be applicable to or affect non-project water or water rights now owned or
hereafter acquired by the Contractor or any user of such water within the Contractor’s Service
Area. Any such water shall not be considered Project Water under this Contract. In addition,
this Contract shall not be construed as limiting or curtailing any rights which the Contractor or
any water user within the Contractor’s Service Area acquires or has available under any other

contract pursuant to Federal Reclamation law.

OPERATION AND MAINTENANCE BY OPERATING NON-FEDERAL ENTITY

29.  (a) The O&M of a portion of the Project facilities which serve the Contractor,
and responsibility for funding a portion of the costs of such O&M, have been transferred to the
Operating Non-Federal Entity by separate agreement between the United States and the
Operating Non-Federal Entity. That separate agreement shall not interfere with or affect the
rights or obligations of the Contractor or the United States hereunder.

{b)  The Contracting Officer has previously notified the Contractor in writing
that the O&M of a portion of the Project facilities which serve the Contractor has been

transferred to the Operating Non-Federal Entity, and therefore, the Contractor shall pay directly
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to the Operating Non-Federal Entity, or to any successor approved by the Contracting Officer
under the terms and conditions of the separate agreement between the United States and the
Operating Non-Federal Entity described in subdivision (a) of this Article of this Contract, all
rates, charges or assesstnents of any kind, including any assesstnent for reserve funds, which the
Operating Non-Federal Entity or such successor determines, sets or establishes for (i) the O&M
of the portion of the Project facilities operated and maintained by the Operating Non-Federal
Entity or such successor, or (if) the Friant Division’s share of the operation, maintenance and
replacement costs for physical works and appurtenances associated with the Tracy Pumping
Plant, the Delta-Mendota Canal, the O’Neill Pumping/Generating Plant, the federal share of the
O’Neill Forebay, the Mendota Pool, and the federal share of San Luis Unit joint use conveyance
and conveyance pumping facilities. Such direct payments to the Operating Non-Federal Entity
or such successor shall not relieve the Contractor of its obligation to pay directly to the United
States the Contractor’s share of the Project Rates and Charges, except to the extent the Operating
Non-Federal Entity collects payments on behalf of the United States in accordance with the
separate agreement identified in subdivision (a) of this Article of this Contract.

(c) For so long as the O&M of any portion of the Project facilities serving the
Contractor is performed by the Operating Non-Federal Entity, or any successor thereto, the
Contracting Officer shall adjust those components of the Rates for Water Delivered under this
Contract representing the cost associated with the activity being performed by the Operating

Non-Federal Entity or 1ts successor.
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(d)  Inthe event the O&M of the Project facilities operated and maintained by

the Operating Non-Federal Entity is re-assumed by the United States during the term of this
Contract, the Contracting Officer shall so notify the Contractor, in writing, and present to the
Contractor a revised Exhibit “B” which shall include the portion of the Rates to be paid by the
Contractor for Project Water under this Contract representing the O&M costs of the portion of
such Project facilities which have been re-assumed. The Contractor shall, thereafter, in the
absence of written notification from the Contracting Officer to the contrary, pay the Rates and
Charges specified in the revised Exhibit “B” directly to the United States in compliance with

Article 7 of this Contract.

CONTINGENT ON APPROPRIATION OR ALLOTMENT OF FUNDS

30.  The expenditure or advance of any money or the performance of any obligation of
the United States under this Contract shall be contingent upon appropriation or allotment of
funds. Absence of appropriation or allotment of funds shall not relieve the Contractor from any
obligations under this Contract. No liability shall accrue to the United States in case funds are
not appropriated or allotted.

BOOKS, RECORDS AND REPORTS

31, (a) The Contractor shall establish and maintain accounts and other books and
records pertaining to administration of the terms and conditions of this Contract, including: the
Contractor’s financial transactions, water supply data, and Project land and right-of-way
agreements; the water users’ land-use (crop census), land ownership, land-leasing and water use
data; and other matters that the Contracting Officer may require. Reports thereon shall be
furnished to the Contracting Officer in such form and on such date or dates as the Contracting
Officer may require. Subject to applicable Federal laws and regulations, each party to this
Contract shall have the right during office hours to examine and make copies of the other party’s
books and records relating to matters covered by this Contract.

(b)  Notwithstanding the provisions of subdivision (a) of this Article of this

Contract, no books, records, or other information shall be requested from the Contractor by the
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Contracting Officer unless such books, records, or information are reasonably related to the
administration or performance of this Contract. Any such request shall allow the Contractor a
reasonable period of time within which to provide the requested books, records, or information.

{c)  Atsuch time as the Contractor provides information to the Contracting

_ Officer pursuant to subdivision (a) of this Article of this Contract, a copy of such information

shall be provided to the Operating Non-Federal Entity.

ASSIGNMENT LIMITED—SUCCESSORS AND ASSIGNS OBLIGATED

32, (a) The provisions of this Contract shall apply to and bind the successors and
assigns of the parties hereto, but no assignment or transfer of this Contract or any right or interest
therein shall be valid until approved in writing by the Contracting Officer.

(b) The assignment of any right or interest in this Contract by either party
shall not interfere with the rights or obligations of the other party to this Contract absent the
written concurrence of said other party.

(c) The Contracting Officer shall not unreasonably condition or withhold

approval of any proposed assignment.

SEVERABILITY

33.  Inthe event that a person or entity who is neither (i) a party to a Project contract,
nor {ii) a person or entity that receives 'Proj ect Water from a party to a Project contract, nor
(iii) an association or other form of organization whose primary function is to represent parties to
Project contracts, brings an action in a court of competent jurisdiction challenging the legality or
enforceability of a provision included ip this Contract and said person, entity, association, or

organization obtains a final court decision holding that such provision is legally invalid or
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unenforceable and the Contractor has not intervened in that lawsuit in support of the plaintiff(s),
the parties to this Contract shall use their best efforts to (i) within thirty (30) days of the date of
such final court decision identify by mutual agreement the provisions in this Contract which
must be revised and (i1) within three (3) months thereafter promptly agree on the appropriate
revision(s). The time periods specified above may be extended by mutual agreement of the

parties. Pending the completion of the actions designated above, to the extent it can do so

- without violating any applicable provisions of law, the United States shall continue to make the

quantities of Project Water specified in this Contract available to the Contractor pursuant to the

provisions of this Contract which were not found to be legally invalid or unenforceable in the

final court decision.

RESOLUTION OF DISPUTES

34.  Should any dispute arise concerning any provisions of this Contract, or the
parties’ rights and obligations thereunder, the parties shall meet and confer in an attempt to
resolve the dispute. Prior to the Contractor commencing any legal action, or the Contracting
Officer referring any matter to Department of Justice, the party shall provide to the other party
thirty (30} days written notice of the intent to take such action; Provided, That such notice shall
not be required where a delay in commencing an action wduld prejudice the interests of the party
that intends to file suit. During the thirty (30) day notice period, the Contractor and the
Contracting Officer shall meet and confer in an attempt to resolve the dispute. Except as
specifically provided, nothing herein is intended to waive or abridge any right or remedy that the

Contractor or the United States may have.
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OFFICIALS NOT TO BENEFIT

35.  No Member of or Delegate to Congress, Resident Commissioner, or official of the
Contractor shall benefit from this Contract other than as a water user or landowner in the same
manner as other water users or landowners.

CHANGES IN CONTRACTOR'’S SERVICE AREA

36.  (a) While this Contract is in effect, no change may be made in the
Contractor’s Service Area or boundaries, by inclusion or exclusion of lands, dissolution,

" consolidation, merger, or otherwise, except upon the Contracting Officer’s written consent.

(b)  Within thirty (30) days of receipt of a request for such a change, the
Contracting Officer will notify the Contractor of any additional information required by the
Contracting Officer for processing said request, and both parties will meet to establish a mutually
agreeable schedule for timely completion of the process. Such process will analyze whether the
proposed change is likely to: (1) result in the use of Project Water contrary to the terms of this
Contract; (ii) impair the ability of the Contractor to pay for Project Water furnished under this
Contract or to pay for any Federally-constructed facilities for which the Contractor is
responsible; and (iii) have an impact on any Project Water rights applications, permits, or
licenses. In addition, the Contracting Officer shall comply with the National Environmental
Policy Act and the Endangered Species Act. The Contractor will be responsible for all costs
incurred by the Contracting Officer in this process, and such costs will be paid in accordance
with Article 26 of this Contract.

FEDERAL LAWS

37. By entering into this Contract, the Contractor does not watve its rights to contest

the validity or application in connection with the performance of the terms and conditions of this
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Contract of any Federal law or regulation; Provided, That the Contractor agrees to comply with
the terms and conditions of this Contract unless and until relief from application of such Federal
law or regulation to the implementing provision of the Contract is granted by a court of
competent jurisdiction.
EMERGENCY RESERVE FUND

38.  The Contractor and Contracting Officer acknowledge that the requirements to
establish and maintain a minimum reserve fund account to finance extraordi;lary O&M costs of
Friant Division Facilities is and will continue to be administered under Contract No.
8-07-20-X0356 titled Agreement To Transfer The Operation, Maintenance And Replacement
And Certain Financial And Administrative Activities Related To The Friant-Kern Canal And
Associated Works, dated March 1, 1998 as amended, supplemented, assigned, or renewed.

MEDIUM FOR TRANSMITTING PAYMENT

39. (a) All payments from the Contractor to the United States under this contract
shall be by the medium requested by the United States on or before the date payment is due. The
required method of payment may include checks, wire transfers, or other types of payment
specified by the United States.

{b)  Upon execution of the contract, the Contractor shall furnish the
Contracting Officer with the Contractor’s taxpayer’s identification number (TIN). The purpose
for requiring the Contractor’s TIN is for collecting and reporting any dehnquent amounts arising
out of the Contractor’s relationship with the United States.

NOTICES

40.  Any notice, demand, or request authorized or required by this Contract shall be
deemed to have been given, on behalf of the Contractor, when mailed, postage prepaid, or
delivered to the Area Manager, South-Central California Area Office, 1243 “N” Street, Fresno,
California 93721, and on behalf of the United States, when mailed, postage prepaid, or delivered
to the Board of Directors of the Arvin-Edison Water Storage District, P.O. Box 174, Arvin,
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California 93203. The designation of the addressee or the address may be changed by notice
given in the same manner as provided in this Article of this Contract for other notices.

CONFIRMATION OF CONTRACT

41.  The Contractor, after the execution of this Confract, shall promptly provide to the
Contracting Officer a decree of a court of competent jurisdiction of the State of California,
confirming the execution of this Contract. The Contractor shall furnish the United States a
certified copy of the final decree, the validation proceedings, and all pertinent supporting records
of the court approving and confirming this Contract, and decreeing and adjudging it to be lawful,
valid, and binding on the Confractor.

CONTRACT DRAFTING CONSIDERATIONS

42.  Articles 1 through 15, subdivision (c) of Article 16, Articles 18 through 20,
subdivision (¢) of Article 23, Articles 26 through 29, subdivisions (b) and (¢) of Article 31,
subdivisions (b) and (c} of Article 32, Articles 33 through 34, subdivision (b) of Article 36, and
Articles 37 through 38 of this Contract have been drafted, negotiated, and reviewed by the
parties hereto, each of whom is sophisticated in the matters to which this Contract pertains, and
no one party shall be considered to have drafted the stated Articles.
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1393 IN WITNESS WHEREOF, the parties hereto have executed this Contract as of the day

1394 and year first above written.
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BEFORE THE BOARD OF DIRECTORS OF
ARVIN-EDISON WATER STORAGE DISTRICT

IN THE MATTER OF: RESOLUTION NO. 10-18

APPROVING AND AUTHORIZING THE EXECUTION OF A
CONTRACT BETWEEN THE UNITED STATES AND ARVIN-EDISON WATER
STORAGE DISTRICT PROVIDING FOR PROJECT WATER SERVICE AND FACILITIES
REPAYMENT; AND AUTHORIZING COMMENCEMENT OF VALIDATION ACTION

WHEREAS, the United States of America ("United States”) has constructed and is
operating the Central Valley Project (“Project”) in California, for diversion, storage,
carriage, distribution and beneficial use, for flood control, irrigation, municipal, domestic,
industrial, fish and wildlife mitigation, protection and restoration, generation and distribution
of electric energy, salinity control, navigation and other beneficial uses, of the waters of the
Sacramento River, the American River, the Trinity River, and the San Joaquin River and
their tributaries (“Project Water”); and

WHEREAS, the United States constructed Friant Dam (thereby creating Millerton
Lake) and the Friant-Kern and Madera Canals, hereinafter collectively referred to as the
Friant Division Facilities, which will be used in part for the furnishing of Project Water to
ARVIN-EDISON WATER STORAGE DISTRICT ("DISTRICT"); and

WHEREAS, the United States and the DISTRICT have, continuously, since August
30, 1962 been parties to a contract, as amended and as renewed periodically providing for
water service from the Friant Division Facilities to the DISTRICT (the “Existing Contract®);
and

WHEREAS, the Existing Contract provides for conversion to a repayment contract
under subsection (d) of Section 9 of the Act of August 4, 1939 upon completion of the
Project, anticipated by 2030, which conversion would grant the DISTRICT a permanent
right to a stated share or quantity of Project Water, relieve its landowners of the acreage
limitation and full cost pricing provisions of Reclamation Law; and relieve the DISTRICT of
tiered pricing provisions; and

WHEREAS, as a result of litigation entitled “Natural Resources Defense Council, et
al. v Kirk Rogers, et al.” No. CIV-5-88-1658LLK/GGH, certain Friant Division contractors
entered into a Stipulation of Settlement dated September 13, 2006 (the “Settlement”),
which Settlement was subsequently confirmed and implemented through Title X, Subtitle
A, of the Act of March 30, 2009 (123 Stat. 1349), known as the San Joaquin River
Restoration Settlement Act and hereinafter referred to as "SJRRSA”; and

WHEREAS, the SJRRSA authorizes and directs the Secretary to convert the
Existing Contract to a repayment contract under subsection (d) of Section 9 of the Act of
August 4, 1939, no later than December 31, 2010 under mutually agreeable terms and
conditions; and

WHEREAS, the DISTRICT and United States have negotiated all substantive terms
and conditions of a repayment contract entitled “Contract between the United States and
DISTRICT for Project Water Service and Facilities Repayment,” a true and correct copy of

1



which is attached hereto as Exhibit A and incorporated herein by this reference
(“‘Repayment Contract”); and

WHEREAS, consistent with the provisions of the SJRRSA and other laws, the
Repayment Contract provides that, upon execution thereof, the DISTRICT will be entitled
to certain provisions to expedite water transfers; and

WHEREAS, upon making accelerated repayment of its allocated share of capital
obligations required therein, the Repayment Contract provides that: (i) the DISTRICT is
granted the permanent right to a stated share or quantity of water from the Project for
beneficial use by the DISTRICT; (i} its landholders will be relieved of the acreage limitation
and full cost pricing provisions of Reclamation Law; and (iii) the DISTRICT will be relieved
of tiered pricing provisions; and

WHEREAS, water available to the DISTRICT under the Repayment Contract will be
diverted through the same Project facilities as the water provided under the Existing
Contract; and

WHEREAS, the DISTRICT will continue to distribute Project Water received
pursuant to the Repayment Contract through the same DISTRICT distribution facilities
used in connection with water made available under the Existing Contract; and

WHEREAS, the Repayment Contract does not increase the quantity of Project
Water to be made available to the DISTRICT and no additional lands within the DISTRICT
will be irrigated as a result of the conversion to the Repayment Coniract; and

WHEREAS, the DISTRICT intends to finance its payment obligations under the
Repayment Contract through issuance of bonds or other form of indebtedness; and

WHEREAS, the Repayment Contract requires that the DISTRICT provide the United
States with a final decree of a court of competent jurisdiction of the State of California
confirming the validity of the Repayment Contract; and

WHEREAS, consistent with the findings herein and information compiled by
DISTRICT officers, staff and/or consultants for the Board of Directors’ consideration, the
DISTRICT has determined that conversion from the Existing Contract fo a Repayment
Contract with the United States is exempt under the California Environmental Quality Act,
pursuant to sections 15261, 15301, and 15061 of Title 14 California Code of Regulations
because the conversion: (i) is merely a continuation of a project previously approved,
funded and operated prior to November 23, 1970 and no modification or alteration in the
Project, the DISTRICT distribution system, iands irrigated within the DISTRICT, or the
amount of water delivered is proposed; (ii) is consistent with the Project Water entitlement
granted to the DISTRICT prior to April 5, 1973 and does not involve a greater degree of
responsibility than did the Existing Contract or previous water service contracts with the
United States: (iii) provides for the ongoing operation and permitting of existing public
facilities involving negligible or no expansion of use beyond that contemplated under the
Existing Contract; and (iv) do not have the potential to cause a physical change that will
have a significant effect on the environment; and

WHEREAS, the Board of Directors has reviewed the Repayment Contract and finds
that conversion from the Existing Confract to the Repayment Contract is in the best
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interests of the DISTRICT and its landowners, and that the Repayment Contract should be
executed in substantially the form attached as Exhibit A hereto, which execution shall not
occur until the DISTRICT completes proceedings necessary to validate the Repayment
Contract and obtains financing of its repayment obligations under terms satisfactory to the
Board of Directors; and

WHEREAS, federal law requires that the Repayment Obligation (as defined in the
Repayment Contract) be determined according to the Treasury Rate (as defined in the
Repayment Contract) on October 1, 2010; Exhibit C1, C2, and D of the Repayment
Contract, which set forth the Repayment Obligation of the District, are based upon the
current Treasury Rate; adjustments to the Treasury Rate could occur before October 1,
2010, and such adjustment would require corresponding adjustment of the Repayment
Obligation currently described in Exhibit C1, C2, and D prior to execution of the
Repayment Contract; and

NOW, THEREFORE, BE IT RESOLVED that the Board of Directors:

1. Determines that the foregoing recitals and findings are true and correct, and
incorporates them herein by this reference; and

2. Approves and authorizes execution of the Repayment Contract by the
President and Secretary in substantially the form attached hereto as Exhibit
A, which execution shall be subject to and occur upon: (i) the successfui
completion of proceedings necessary to validate the Repayment Contract; (ii)
the final determination of the Treasury Rate on October 1, 2010 and the
resulting final determination of the Repayment Obligation set forth in Exhibits
C1, C2, and D of the Repayment Contract; and (iii) the DISTRICT obtaining
financing of its repayment obligations under terms satisfactory to the Board
of Directors; and

3. Authorizes and directs the DISTRICT'S legal counsel to initiate and
prosecute a validation proceeding pursuant to Code of Civil Procedure
section 860, et seq., as necessary to confirm the validity of the Repayment
Contract, and to do all things necessary and appropriate to prosecute said
action; and

4, Authorizes and directs the DISTRICT'S officers, staff, legal counsel, and/or
consultants to file a Notice of Exemption pursuant to CEQA concerning the
Repayment Contract, in accordance with the information compiled by
DISTRICT officers, staff andfor consultants for the Board of Directors’
consideration and the findings memorialized in this resolution; and

5. Authorizes and directs the DISTRICT'S officers, staff and consultants to
provide certified copies of the foregoing resolution to the Bureau of
Reclamation; and

B. Authorizes and directs the DISTRICT'S officers, staff and consultants fo take
all additional actions they deem necessary or appropriate to facilitate the
conversion to the Repayment Contract and obtain appropriate funding to
satisfy the Repayment Obligation; and



BE IT FURTHER RESOLVED that until the Repayment Contract in substantially the
form as Exhibit A is executed by the DISTRICT and the United States, the Existing
Contract shall continue in full force and effect in accordance with its terms.

All of the foregoing, being on the motion of Director __ Moore
seconded by Director _ Fanucchi , was authorized by the foliowing vote:

, and

AYES: Directors' Prick, Camp, Moore, Fanucchi, Pascoe, Johnston, and Lehr.
NOES: None

ABSTAINING: None

ABSENT: Dpirectors' Giumarra and Valpredo.

| HEREBY CERTIFY that the foregoing resolution is the resolution of said District as
duly passed and adopted by said Board of Directors on the 81" day of June 2010.

WITNESS my hand and seal of the Board of Directogs this 8" gy of June 2010.

John C. Mooré
Secretary of {he Board of Directors




United States Department of the Interior

BUREAU OF RECLAMATION
Mid-Pacific Regicnal Office
2800 Cottage Way
INREPLY Sacramento, California 95825-1898
REFER TO:
MP-440 0CT 25200
WTR-4.00

FEDERAL EXPRESS DELIVERY

Mr. Howard R. Frick

President

Arvin-Edison Water Storage District
20401 Bear Mountain Boulevard
Arvin, CA 93202

Subject: Contract Between the United States and Arvin-Edison Water Storage District (District)
Providing For Project Water Service From Friant Division And For Facilities
Repayment — Contract No. 14-06-200-229AD — Central Valley Project, California

Dear Mr. Frick:

The Bureau of Reclamation is authorized and directed to convert, by December 31, 2010, the
existing Friant Division long-term contracts to repayment contracts under mutually agreeable
terms and conditions pursuant to Section 9(d) of the Reclamation Project Act of 1939, and the
San Joaquin River Restoration Seitlement Act (Part I, Title X, of the Omnibus Public Land
Management Act of 2009, Public Law 111-11, March 2009). The converted contracts have
accelerated repayment provisions to make funds available for implementing the San Joaquin
River Restoration Settlement Act.

Enclosed are three bluebound originals of the subject contract providing for the conversion of the
long-term contracts to repayment contracts. If the enclosed contract is acceptable to the District,
please have the authorized officials of the District sign each of the bluebound originals and
return all originals to this office, Attention: MP 440 (Ms. Karen Hall), as expeditiously as
possible. Please note that the contract will be dated after execution by the Regional Director of
the Mid-Pacific Region. In addition, an original board resolution approving this contract as to
form and authorizing the designated officials to sign the contract 1s to be submitted along with
the signed originals of the contract.

Execution of this contract by Reclamation is contingent upon the District being in compliance
with all terms and conditions of its existing Central Valley Project water service contract(s).
Upon completion of final processing, an original of the fully executed contract will be sent to the
District for their records.



Subject: Arvin-Edison Water Storage District - Contract No. 14-06-200-229AD

If you have any questions, please contact Mr. Richard Stevenson, Deputy Regional Resources
Manager at 916-978-5264, or e-mail rstevenson@usbr.gov.

Sincerely,

Quec o Crbrg—e

. Donald R. Glaser
Regional Director
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