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Kings River Water Association, et al. v. Tulare Lake Reclamation District No. 761, et al.

Decision

The following analysis is not intended as a Statement of Decision by the court. A Statement of Decision
is not necessary or appropriate at this stage of the proceeding. A trial court is only required to issue a
Statement of Decision on the trial of a “question of fact.” (Code Civ. Proc., § 632.) As more fully
explained below, the court is not adjudicating any question of disputed or controverted fact. The
evidence put before the court is not in conflict. Although the parties have objected to the admissibility
of certain evidence, and the parties certainly argue as to the weight to be given evidence, there is no
dispute as to the authenticity or veracity of the evidence. The issue before the court is solely one of
law—contract interpretation. Further the case is bifurcated, and no judgment is yet appropriate until
the case is finally tried to the court or to a jury. Nevertheless, the court intends a “final” ruling and
decision on the bifurcated issues now before the court, in order to provide meaningful structure and
guidance to further proceedings. Of course, the court reserves the right to modify or adjust its decision

pending judgment.
1. Introduction and Background

Plaintiffs Kings River Water Association (“KRWA”), Tulare Lake Basin Water Storage District (“Tulare Lake
Basin”), Tulare Lake Canal Company (“Tulare Lake Canal”), and Southeast Lake Water Company
(“Southeast Lake”) filed suit against Defendants Tulare Lake Reclamation District No. 761 (“Dist. No.
761”) and Sandridge Partners, L.P. for (1) declaratory relief, (2) breach of contract, and (3) intentional
interference with contract. Plaintiffs allege the second and third causes of action against Sandridge only.

Plaintiffs brought suit on October 15, 2018 in Kings County. On February 13, 2019, the parties stipulated
to transfer the action to Kern County, after which the case transferred in on February 25, 2019.

In the Complaint, Plaintiffs allege Defendants Dist. No. 761 and Sandridge are receiving water from the
Kings River as beneficiaries of, and participants in, controlling agreements of KRWA, and that the
Defendants are unlawfully transferring that water outside of the geographic area permitted by the
agreements. Plaintiffs contend that this impermissible use threatens the balance of water rights, and
threatens the Licenses for Diversion and Use of Water issued by the Water Quality Control Board
Division of Water Rights, which permit KRWA to take of water from the Kings River for its members.

Plaintiff alleges that KRWA was formed in 1927 and operates under agreements among its member
units. Those member units organized and empowered KRWA to protect and preserve their several and
respective water rights in and to the waters of the Kings River, and to administer those water rights in
accordance with certain agreements, including an Administrative Agreement” and a “Water Right
Indenture,” both dated May 3, 1927, entered into and adopted by KRWA’s member units (both of these
documents are referred to as the “1927 Agreement”). The KRWA member units deliver Kings River
Water to their respective users. Dist. No. 761 is a member unit. Sandridge, a water user, receives water
from various member units, including Dist. No. 761.



The 1927 Agreement was amended by an “Agreement Supplementing and Amending Water Right
Indenture Dated May 3, 1927 and Supplementing and Amending Administrative Agreement Dated May
3, 1927 Relating to Kings River Water Association” dated June 1, 1949 (the “1949 Amendment”).

The 1927 Agreement and the 1949 Amendment were subsequently amended by an “Agreement
Supplementing and Amending Water Right Indenture Dated May 3, 1927, And Administrative
Agreement Dated May 3, 1927, Each as Amended and Supplemented June 1, 1949, Relating to the Kings
River Water Association,” dated September 10, 1963 (the “1963 Amendment”).

The 1963 Amendment expanded the member units to reflect and include successors in interest, and the
parties both assert it became necessary after the 1954 construction of Pine Flat Dam.

By verbatim reiteration, these documents are contained in what the parties describe as the “Blue Book.”
B. Second Amended Cross-Complaint?

In response to the Complaint, Dist. No. 761 and Sandridge filed a Cross-Complaint on April 4, 2019. On
January 22, 2021, they filed a Second Amended Cross-Complaint (“FACC") against the Plaintiffs and
Steve Haugen in his capacity as the KRWA Water Master, alleging the following causes of action:

(1) Declaratory relief (vs. All.);

(2) Breach of contract — wrongful refusal to deliver water (Dist. No. 761 vs. KRWA and Haugen only);
(3) Breach of the covenant of good faith (Dist. No. 761 vs. KRWA and Haugen only); and

(4) Breach of fiduciary duty (vs. KRWA and Haugen only).

Dist. No. 761 and Sandridge allege the 1949 Amendment, amending the 1927 Agreement, did not
include Sandridge or any of its predecessors or any other water user that owned rights to the water of
the Kings River in addition to water received pursuant to license as a party, instead only including
member units as parties thereto. (SACC, 1 20.)

In the SACC, Dist. No. 761 and Sandridge contend and allege that the terms of the 1963 Amendment—
specifically, 14 8, and 17-19—“purport to restrict the manner by which Member Units may convey,
transfer or assign interests in water rights but said provisions do not purport to restrict the manner in
which water users within a Member Unit can utilize water which they are entitled to receive nor do such
provisions apply to waters to which landowners, other than signatory Member Units, have legal or
equitable ownership, or obligate Member Units to dictate the manner in which their constituent water
uses use the water so long as it is put to a beneficial use.” (SACC, 1 33.)

Further, “for many decades the Kings River has been used by water users to deliver and disburse water
into storage facilities and to irrigate crops in areas outside of the Service Area specified in the 1963
Agreement,” the boundaries of which are disputed and uncertain, and that Plaintiff and the member
units have been fully aware of this practice. (SACC, 1 34-35.)

! The Second Amended Cross-Complaint sets forth all member units of KRWA. (SACC, ] 10, pages 3:23-7:10.)
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2. Scope of Bifurcated Proceedings Before the Court

The parties have entered into a stipulation, and the court has issued an order based upon the
stipulation, that the matter before the court at this time is solely one of contract interpretation by the
court. The actual terms of the stipulation are:

“The issue of contract interpretation outlined in the KRWA Complaint andthe Second
Amended Cross-Complaint shall be bifurcated from the rest of the case and tried firstby the
Court, sitting without a jury.”

Distilling the contract interpretation issues “outlined” in the pleadings summarized above, the court is
essentially asked to interpret the meaning of the following terms of contract:

Paragraph 8 of the 1949 Amendment:

That it is agreed by and among the parties hereto that none of the waters, or rights to
the waters of the Kings River, now or hereafter owned or possessed by any of the
parties hereto shall be sold, assigned, or transferred for use or transported outside of
the watershed or service area of Kings River.

Paragraph 17 of the 1963 Amendment:

That no party hereto shall rent, lease, lend, hypothecate, convey, transfer or assign in
any way, any interest in any water or water right to which said party at any time shall of
may be entitled, for use or possible use outside of the Kings River Service Area.

The issue before the court is narrow. The court is engaged solely in contract interpretation. The court is
not at this time determining who is bound by the contracts in question.

Further, the court is also not adjudicating water rights to the waters of the Kings River. Water is a very
special area of “property” law in California. The court has searched for a single legal resource and
precedent that effectively summarizes California water law, in order to make clear what the court is not
deciding at this time. The court has found a well stated reference in the appellate opinion in Santa
Barbara Channelkeeper v. City of San Buenaventura (2018) 19 Cal. App. 5th 1176:

California’s water belongs to the people of this state, but the right to use surface water
may be acquired, either pursuant to the doctrine of riparian rights or by appropriation.
(United States v. State Water Resources Control Bd. (1986) 182 Cal.App.3d 82, 100-101,
227 Cal.Rptr. 161 (United States).) The riparian doctrine, a legacy of the English common
law, “confers upon the owner of land the right to divert the water flowing by his land for
use upon his land, without regard to the extent of such use or priority in time.” (/d. at p.
101, 227 Cal.Rptr. 161.) When water is scarce, “all riparians must reduce their usage
proportionately.” (Ibid.) The appropriation doctrine is a legacy of the California Gold
Rush. It “confers upon one who actually diverts and uses water the right to do so” for
beneficial uses. (/bid.) An appropriator’s rights are subordinate to riparian rights, and to
those of all earlier appropriators. (/d. at pp. 101-102, 227 Cal.Rptr. 161.) This is the “rule
of priority” that determines allocations in times of shortage. (E/ Dorado Irrigation Dist. v.
State Water Resources Control Bd. (2006) 142 Cal.App.4th 937, 961, 48 Cal.Rptr.3d 468
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(El Dorado).) It means that an appropriator—especially one who is comparatively
junior—may not be able to take any of the water to which it would otherwise be
entitled.

Before 1914, one who sought to acquire water rights by appropriation had simply to
divert and use that water to perfect a claim. Since 1914, a statutory scheme has
required would-be appropriators to apply to the Board first for a permit. In reviewing
permit applications, the Board examines existing riparian and appropriative rights and
determines whether surplus water is available. (United States, supra, 182 Cal.App.3d at
p. 102, 227 Cal.Rptr. 161.) If the Board issues a permit, the permit holder can take the
water subject to the terms of the permit (and subject to the rights of riparian users and
senior appropriators), and a license will then issue confirming appropriative rights.
(1bid.)

Similar principles govern rights to water in an underground basin. First priority goes to
the landowner whose property overlies the groundwater. These “overlying rights” are
analogous to riparian rights in that they are based on ownership of adjoining land, and
they confer priority. (City of Barstow v. Mojave Water Agency (2000) 23 Cal.4th 1224,
1240, 99 Cal.Rptr.2d 294, 5 P.3d 853 (Barstow).) Surplus groundwater also may be taken
by an appropriator, and priority among “appropriative rights” holders generally follows
the familiar principle that “the one first in time is the first in right.” (/d. at p. 1241, 99
Cal.Rptr.2d 294, S P.3d 853.) With groundwater there is an exception, however, that
gives rise to a third category of rights. Under certain circumstances, an appropriator
may gain “prescriptive rights” by using groundwater to which it is not legally entitled in
a manner that is “ ‘actual, open and notorious, hostile and adverse to the original
owner, continuous and uninterrupted for the statutory period of five years, and under
claim of right.” ” (Ibid.) The permit and licensing requirements that apply to certain in-
stream water rights do not apply to groundwater. (City of Pasadena v. City of
Alhambra (1949) 33 Cal.2d 908, 933-934, 207 P.2d 17.)

Whatever their derivation, “once rights to use water are acquired, they become vested
property rights.” (United States, supra, 182 Cal.App.3d at p. 101, 227 Cal.Rptr. 161.)
These property rights are not absolute, however.

Superimposed on the dual system for defining water rights are two limiting principles.
First is the rule of reasonableness: “the overriding constitutional limitation that the
water be used as reasonably required for the beneficial use to be served.” (United
States, supra, 182 Cal.App.3d at p. 105, 227 Cal.Rptr. 161.) Second is the public trust
doctrine. Both apply to limit all water rights, regardless of their legal basis.

(Barstow, supra, 23 Cal.4th at pp. 1241-1242, 99 Cal.Rptr.2d 294, 5 P.3d 853.)

The rule of reasonableness was added to the California Constitution by amendment in
1928. (Light v. State Water Resources Control Bd. (2014) 226 Cal.App.4th 1463, 1479,
173 Cal.Rptr.3d 200 (Light).) The amended Constitution declares: “The right to water or
to the use or flow of water in or from any natural stream or water course in this State is
... limited to such water as shall be reasonably required for the beneficial use to be
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served, and such right does not and shall not extend to the waste or unreasonable use
or unreasonable method of use or unreasonable method of diversion of water.” (Cal.
Const., art. X, § 2.) “Beneficial use” and “reasonable use” are two separate
requirements, both of which must be met. (Joslin, supra, 67 Cal.2d at p. 143, 60 Cal.Rptr.
377,429 P.2d 889.)

What constitutes reasonable use is case-specific. “California courts have never defined
... what constitutes an unreasonable use of water, perhaps because the reasonableness
of any particular use depends largely on the circumstances.” (Light, supra, 226 Cal. App.
4th at p. 1479, 173 Cal.Rptr.3d 200.) Conformity with local custom is one factor to
consider in determining whether a use of water is reasonable, but custom is not
dispositive. (Water Code, § 100.5.) The inquiry is fact-specific, and the answer may
change over time. “What may be a reasonable beneficial use, where water is present in
excess of all needs, would not be a reasonable beneficial use in an area of great scarcity
and great need.” (Tulare Irrigation Dist. v. Lindsay-Strathmore Irrigation Dist. (1935) 3
Cal.2d 489, 567, 45 P.2d 972 (Tulare).) Because reasonableness is a question of fact, it
generally is not resolvable on the pleadings. (People ex rel. State Water Resources
Control Bd. v. Forni (1976) 54 Cal.App.3d 743, 754, 126 Cal.Rptr. 851 (Forni).) But courts
have on some occasions determined that a given use of water is, as a matter of law,
unreasonable. For example, for farmers to flood their fields during winter solely for the
purpose of drowning gophers and squirrels is not a reasonable beneficial use. {Tulare, at
p. 568, 45 P.2d 972.) So, too, is it unreasonable for a riparian landowner to rely on a
creek to deliver in suspension continuing supplies of rock, sand, and gravel, when water
from that stream could instead be diverted for municipal use. (Joslin, supra, 67 Cal.2d at
pp. 134-135, 140-141, 60 Cal.Rptr. 377, 429 P.2d 889.)

Another important limitation on water rights in California derives from the public trust
doctrine, an ancient legal principle that California courts have used to protect
environmental values. (See Natl. Audubon Society v. Superior Court (1983) 33 Cal.3d
419, 425, 189 Cal.Rptr. 346, 658 P.2d 709 (Natl. Audubon).) The doctrine finds its origin
in the Roman law principle that mankind shares ownership in the sea, the seashore, the
air, and (most importantly for our purposes) running water. (/d. at pp. 433—434, 189
Cal.Rptr. 346, 658 P.2d 709; Zack's, Inc. v. City of Sausalito (2008) 165 Cal.App.4th 1163,
1175, fn. 5, 81 Cal.Rptr.3d 797.) The doctrine arrived in California via the English
common law, and was often applied in cases involving public rights to navigation,
commerce, and fishing in tideland areas, or on navigable lakes and streams. (Natl.
Audubon, at pp. 434-435, 189 Cal.Rptr. 346, 658 P.2d 709.) But in 1983 our Supreme
Court held that the doctrine also protects navigable waters, such as Mono Lake, “from
harm caused by diversion of nonnavigable tributaries.” (/d. at p. 437, 189 Cal.Rptr. 346,
658 P.2d 709.) The State of California as trustee has a broad “duty ... to protect the
people’s common heritage of streams, lakes, marshlands and tidelands, surrendering
that right of protection only in rare cases.” (/d. at p. 441, 189 Cal.Rptr. 346, 658 P.2d
709.) As a consequence, those “parties acquiring rights in trust property,” such as water
flowing in a stream, “generally hold those rights subject to the trust, and can assert no
vested right to use those rights in a manner harmful to the trust.” (/d. at p. 437, 189
Cal.Rptr. 346, 658 P.2d 709.)



But public trust interests, like other interests in water use in California, are not absolute.
“As a matter of practical necessity the state may have to approve appropriations despite
foreseeable harm to public trust uses. In so doing, ... the state must bear in mind its
duty as trustee ... to preserve, so far as consistent with the public interest, the uses
protected by the trust.” (Natl. Audubon, supra, 33 Cal.3d at p. 446, 189 Cal.Rptr. 346,
658 P.2d 709.) In short, “[a]ll uses of water, including public trust uses, must now
conform to the standard of reasonable use.” (/d. at p. 443, 189 Cal.Rptr. 346, 658 P.2d
709.)

(/d. at 1183-1186.)

No one should conflate the issue of contract interpretation now before the court with the much broader
issue of water rights, which would involve an adjudication by the court or a jury of significant,
substantial, and likely disputed facts upon evidence not now before the court. Nevertheless, the abiding
principles stated above do bear upon the court’s interpretation of the contract language.

3. Relevant Rules of Contract Interpretation

The rules of contract interpretation to be applied by the court are well-established, “black letter”
statutory and decisional law.

Civil Code section 1636 provides: “[a] contract must be so interpreted as to give effect to the mutual
intention of the parties as it existed at the time of contracting, so far as the same is ascertainable and
lawful.” (See 1 Witkin, Summary of Cal. Law (11th ed. 2020) Contracts, § 767, and cases therein cited.)

“The words of a contract are to be understood in their ordinary and popular sense, rather than
according to their strict legal meaning; unless used by the parties in a technical sense, or unless a special
meaning is given to them by usage, in which case the latter must be followed.” (Civ. Code, § 1644.)
“Technical words are to be interpreted as usually understood by persons in the profession or business to
which they relate, unless clearly used in a different sense.” (Civ. Code, § 1645.) “The terms of a writing
are presumed to have been used in their primary and general acceptation, but evidence is nevertheless
admissible that they have a local, technical, or otherwise peculiar signification, and were so used and
understood in the particular instance, in which case the agreement must be construed accordingly.”
(Code Civ. Proc., § 1861.) (See 1 Witkin, Summary of Cal. Law (11th ed. 2020) Contracts, § 768.)

“A contract may be explained by reference to the circumstances under which it was made, and the
matter to which it relates.” (Civ. Code, § 1647.) “For the proper construction of an instrument, the
circumstances under which it was made, including the situation of the subject of the instrument, and of
the parties to it, may also be shown, so that the Judge be placed in the position of those whose language
he is to interpret.” (Code Civ. Proc., § 1860.) (See 1 Witkin, Summary of Cal. Law (11th ed. 2020)

Contracts, § 771.)

“Acts of the parties, subsequent to the execution of the contract and before any controversy has arisen
as to its effect, may be looked to in determining the meaning. The conduct of the parties may be, in
effect, a practical construction thereof, for they are probably least likely to be mistaken as to the intent.
“This rule of practical construction is predicated on the common sense concept that “actions speak
louder than words.” Words are frequently but an imperfect medium to convey thought and intention.



When the parties to a contract perform under it and demonstrate by their conduct that they knew what
they were talking about the courts should enforce that intent.” (Crestview Cemetery Assn. v. Dieden
(1960) 54 C.2d 744, 754, 8 C.R. 427, 356 P.2d 171, 1Cal. Proc. (5th), Attorneys, § 193; see CACI, No. 318
[Interpretation—Construction by Conduct].)” (1 Witkin, Summary of Cal. Law (11th ed. 2020) Contracts,
§772.)

“A contract must receive such an interpretation as will make it lawful, operative, definite, reasonable,
and capable of being carried into effect, if it can be done without violating the intention of the parties.”
(Civ. Code, § 1643.) “An interpretation which gives effect is preferred to one which makes void.” (Civ.
Code, § 3541.) Rest.2d, Contracts § 203(a) states that “an interpretation which gives a reasonable,
lawful, and effective meaning to all the terms is preferred to an interpretation which leaves a part
unreasonable, unlawful, or of no effect.” (See 1 Witkin, Summary of Cal. Law (11th ed. 2020) Contracts,
§773.)

4, Role of Parol Evidence
Closely related to the rules of interpretation is the parol evidence rule.

First, the court generally does not admit evidence that would alter the plain meaning of an integrated
written contract. However, the court may admit evidence of surrounding circumstances to determine
the question of integration. The court may also admit evidence consistent with the terms of the
agreement in order to explain it. These principles are well stated in the case of Alling v. Universal Mfg.
Corp. (1992) 5 Cal. App. 4th 1412:

The parol evidence rule generally prohibits the introduction of any extrinsic evidence, whether
oral or written, to vary, alter or add to the terms of an integrated written instrument. (Tahoe
National Bank v. Phillips (1971) 4 Cal.3d 11, 23, 92 Cal.Rptr. 704, 480 P.2d 320; Imbach v.
Schultz (1962) 58 Cal.2d 858, 860, 27 Cal.Rptr. 160, 377 P.2d 272; Blumenfeld v. R.H. Macy &
Co. (1979) 92 Cal.App.3d 38, 44, 154 Cal.Rptr. 652; 2 Witkin, Cal. Evidence (3d ed. 1986)
Documentary Evidence, § 960, p. 908.) “An integrated agreement is a writing or writings
constituting a final expression of one or more terms of an agreement.” (Rest.2d Contracts, §
209, subd. (1).) In California, the rule is embodied in Code of Civil Procedure section 1856, which
states that “[t]erms set forth in a writing intended by the parties as a final expression of their
agreement with respect to such terms as are included therein may not be contradicted by
evidence of any prior agreement or of a contemporaneous oral agreement.” (Code Civ.Proc., §
1856, subd. (a).)

The parol evidence rule is not merely a rule of evidence concerned with the method of proving
an agreement; it is a principle of substantive law. The rule derives from the concept of an
integrated contract, and is based on the principle that when the parties to an agreement
incorporate the complete and final terms of the agreement in a writing, such an “integration” in
fact becomes the complete and final contract between the parties, which may not be
contradicted by evidence of purportedly collateral agreements. “The point then is, not how the
agreement is to be proved, because as a matter of law the writing is the agreement. Extrinsic
evidence is excluded because it cannot serve to prove what the agreement was, this being
determined as a matter of law to be the writing itself. The rule comes into operation when there
is a single and final memorial of the understanding of the parties. When that takes place, prior
and contemporaneous negotiations, oral or written, are excluded; or, as it is sometimes said,
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the written memorial supersedes these prior or contemporaneous negotiations.

[Citations.])” (Estate of Gaines (1940) 15 Cal.2d 255, 264—265, 100 P.2d 1055; see also BMW of
North America, Inc. v. New Motor Vehicle Bd. (1984) 162 Cal.App.3d 980, 990, 209 Cal.Rptr.
50; Buffalo Arms, Inc. v. Remler Co. (1960) 179 Cal.App.2d 700, 709, 4 Cal.Rptr. 103.)

The determination of whether the agreement in question is an “integration”—that is, whether it
was intended by the parties as a final, complete and exclusive statement of their agreement
with respect to the terms included in the agreement—is a question of law to be determined by
the court. (Code Civ.Proc., § 1856, subd. (d); Mobil Oil Corp. v. Handley (1978) 76 Cal.App.3d
956, 961, 143 Cal.Rptr. 321; Brawthen v. H & R Block, Inc. (1975) 52 Cal.App.3d 139, 145-146,
124 Cal.Rptr. 845.)

Evidence of surrounding circumstances and prior negotiations may be admitted for the limited
purpose of assisting the trial court in determining whether a document was intended to be the
final agreement of the parties superseding all other transactions. (Schwartz v. Shapiro (1964)
229 Cal.App.2d 238, 251, 40 Cal.Rptr. 189; 2 Witkin, Cal. Evidence, op. cit. supra, §§ 970-971,
pp. 916-918.) Moreover, even if the court determines that a particular written contract is
integrated and was intended by the parties as the final expression of their agreement, the terms
set forth therein “may be explained or supplemented by evidence of consistent additional

terms unless the writing is intended also as a complete and exclusive statement of the terms of
the agreement.” (Code Civ.Proc., § 1856, subd. (b), emphasis added.) Thus, a prior or
contemporaneous collateral oral agreement relating to the same subject matter may sometimes
be admitted in evidence. However, this is true only where it is not inconsistent with the terms of
the integration. (Masterson v. Sine, supra, 68 Cal.2d at pp. 227-230, 65 Cal.Rptr. 545, 436 P.2d
561; Pollyanna Homes, Inc. v. Berney (1961) 56 Cal.2d 676, 679, 16 Cal.Rptr. 345, 365 P.2d

401; Simmons v. Cal. Institute of Technology (1949) 34 Cal.2d 264, 274, 209 P.2d 581; Skone v.
Quanco Farms (1968) 261 Cal.App.2d 237, 243, 68 Cal.Rptr. 26; 2 Witkin, Cal. Evidence, op. cit.
supra, §§ 962, 990-994, pp. 910, 936-942.)

(Alling v. Universal Mfg. Corp. (1992) 5 Cal. App. 4th 1412, 1433-35.)

The court may also admit parol evidence to construe a written instrument when its language is
ambiguous. The test of whether parol evidence is admissible to construe an ambiguity is not whether
the language appears to the court to be unambiguous, but whether the evidence presented is relevant
to prove a meaning to which the language is “reasonably susceptible.” (Pacific Gas & E. Co. v. G. W.
Thomas Drayage etc. Co. (1968) 69 Cal.2d 33, 37.) The decision whether to admit parol evidence
involves a two-step process. First, the court provisionally receives (without actually admitting) all
credible evidence concerning the parties' intentions to determine “ambiguity,” i.e., whether the
language is “reasonably susceptible” to the interpretation urged by a party. If in light of the extrinsic
evidence the court decides the language is “reasonably susceptible” to the interpretation urged, the
extrinsic evidence is then admitted to aid in the second step—interpreting the contract. (Blumenfeld v.
R. H. Macy & Co. (1979) 92 Cal.App.3d 38, 45.) (See Winet v. Price (1992) 4 Cal. App. 4th 1159, 1165.)



5. Evidentiary Issues

Consistent with the above principles, the court has received all of the testimonial and documentary
evidence proffered by the parties. The parties have agreed that most of the evidence is likewise
admissible, although they disagree as to the weight to be given it by the court. Some specific testimony
and exhibits have been objected to on the basis of hearsay, relevance, foundation for relevance,
improper opinion, and expert discovery objection under expert discovery rules. The court makes a
separate specific ruling upon objections. Notwithstanding the objections, none of the parties asserts
that the evidence is in conflict. In other words, no one attacks the credibility of the evidence proffered,
simply its ultimate admissibility and weight. There being no evidence in conflict, the interpretation of
the agreement is left to the court as a matter of law.

6. Judicial Notice

In applying the rules of contract interpretation set forth previously, the court needs to take judicial
notice of certain matters supplied by the evidence proffered by the parties or otherwise. In construing
the contracts made in 1927, 1949, and 1963, the court needs to resort to judicially noticed matter,
especially in reference to the circumstances under which the contracts were made, and the matter to
which they relate.

Some of the matters to be judicially noticed are evident from the evidence proffered by the parties.
Otherwise, the court intends to take judicial notice on its own motion. The court may take judicial
notice on its own volition. (Scott v. JPMorgan Chase Bank, N.A. (2013) 214 Cal. App. 4th 743, 752, as
modified on denial of reh'g (Apr. 16, 2013).) As to matters the court will judicially notice, the court
intends to reflect those matters in this tentative ruling, so that the parties may address the court as to
the propriety of taking judicial notice, the propriety of the source for notice, and the question of
relevance. (See Evid. Code § 455(b).)

The court may take judicial notice of “[flacts and propositions that are not reasonably subject to dispute
and are capable of immediate and accurate determination by resort to sources of reasonably
indisputable accuracy.” (Evid. Code, § 452(h).) Sources of reasonably indisputable accuracy include not
only treatises, encyclopedias, almanacs, and the like, but also persons learned in the subject matter. The
sources of judicial notice would not be received in evidence (unless otherwise admitted from the proffer
of evidence by the parties), but merely consulted by the court to determine whether or not to take
judicial notice and the tenor of the matter to be noticed. (Law Rev. Com. Comment to Evid. Code, § 452;
see People v. Archerd (1970) 3 Cal.3d 615, 638.) (See 1 Witkin, Cal. Evid. (5* ed. 2020) Judicial Notice, §

32.)

“In determining the propriety of taking judicial notice of a matter, or the tenor thereof” (Evid. Code, §
454), the court is free from nearly all of the restrictions of the rules of evidence. Under Evid. Code
section 454(a): “(1) Any source of pertinent information, including the advice of persons learned in the
subject matter, may be consulted or used, whether or not furnished by a party. (2) Exclusionary rules of
evidence do not apply except for Section 352 and the rules of privilege.” (See 1 Witkin, Cal. Evid. (5™ ed.

2020) Judicial Notice, § 42.)



7. The 1927 Agreement

Although the language of the 1927 Agreement is not directly the subject of judicial interpretation by the
court in this proceeding, both the 1949 Amendment and the 1963 Amendment state that they are
reaffirming the terms and provisions of the 1927 Agreement, except as amended and modified.
Therefore, it is incumbent upon the court to have a general understanding of the circumstances
preceding and surrounding the 1927 Agreement.?

The 1927 Administrative Agreement recitals state:

WHEREAS, all the parties hereto are irrigation districts and corporations, and all of
them except the Foothill Irrigation District are, and for a great many years last past have
been, the owners of ditches leading out of Kings River, which River is a large natural water
course having its sources in the Sierra Nevada Mountains in the Counties of Fresno and
Tulare, State of California, and which runs thence in a general Westerly direction through
the Counties of Fresno, Tulare and Kings in said State; and

WHEREAS, all said Irrigation Districts and Corporations, except said Foothill Irrigation
District are, and for a great many years last past have been engaged in the business of
diverting and appropriating water from said Kings River by means of their respective ditches
for the irrigation of lands and for other useful and beneficial purposes; and whereas, said
Foothill Irrigation District desires, if it can lawfully do so, to become a diverter of water from
said Kings River for use upon land lying within its boundaries;

The 1927 Water Rights Indenture states at Paragraph 16:

That said Schedule so hereunto annexed has been and is hereby adopted, ratified,
confirmed and approved; that the parties hereto are and shall be entitled to divert the
waters naturally first flowing in said River, in accordance with said Schedule, and in the
quantities and at the times in said Schedule specified; that the rights of the parties to this
Indenture in and to the waters naturally first flowing in said Kings River, and their rights to
divert and use the same up to but not in excess of the maximum quantity thereof
distributed and to be distributed under said Schedule, are hereby firmly and finally fixed
and settled; and that all agreements and judgments in conflict with this Indenture, or any of
the provisions thereof, or in conflict with said Schedule, are, to the extent of the flows of
waters distributed and to be distributed under said Schedule, but not as to any greater
flows, hereby cancelled and annulled as between the parties hereto, and all actions pending
between any of the parties hereto affecting said waters so distributed or to be distributed
under said Schedule, or the flow thereof, are hereby dismissed as between the parties
hereto upon the execution of thisindenture

To understand this agreement, the court needs to inform itself of “the natural water course” of the
Kings River, the diversions of the Kings River by means of ditches for the “great many years last past”
prior to the 1927 Agreement, and, in general, what “conflicts” were “settled” or “cancelled and
annulled.”

2 The 1927 Agreement collectively means the 1927 Administrative Agreement and the 1927 Water Right Indenture,
Exhibits 1 and 2.
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a. Historic Surface Hydrology and the Natural and Diverted Flow of the Kings River

In order for the court properly interpret the contracts in dispute, the court must understand the
circumstances under which the agreements were made, including the situation of the subject of the
instruments and of the parties to it, so that the court may be placed in the position of those whose
language the court is to interpret. (Code Civ. Proc., § 1860.) In order to perform the task before it, the
court believed it necessary to gain a basic understanding of the natural flow of the Kings River and its
historic diversions. Toward that end, the court takes judicial notice of the following facts.?

Prior to European settlement, river-floodplain systems occupied large portions of the Sacramento,
San Joaquin and Tulare Lake Basins. Seasonal inundations from the rivers created vast areas of tule
marshes and wetlands that early surveyors mapped as overflow land. These marshes and wetlands
covered approximately 1.4 million acres including more than half a million acres in the Sacramento-
San Joaquin Delta and over 400,000 acres in the Tulare Lake Basin.

3 The parties presented some of these resources through evidence, exhibits and testimony. Much of this matter is
contained in narrative description and also graphically displayed in maps as part of a decision of the State Water
Control Board referred to in the evidence as Decision 1290 {Ex. 25). The court also searched to see if there was any
other resource that the court could reference to aid judicial notice. The court found two such sources. First, the
court located a document entitled Tulare Lake Basin Hydrology and Hydrography: A Summary of the Movement of
Water and Aquatic Species, April 12, 2007, prepared for the U. S. Environmental Protection Agency, Document No.
909R07002 by ECORP Consulting, Inc. The document may be located at

https://www.epa.gov/sites/production/files/2018-05/documents/tulare-fullreport.pdf . The document is not

admitted. In and of itself it is irrelevant and inadmissible, containing much that has nothing to do with this case.
The court only considered it for the matters distilled in the court’s stated judicial notice and for no other purpose.
The document was helpful for a general statement of hydrology not in dispute and for some very readable maps in
its List of Tables which are entirely consistent with the maps proffered by the parties. Copies of those maps are
attached to this ruling as Exhibits A, B, C, D, and E.

The court also reviewed a document available on the internet from the records of the plaintiff KRWA entitled “The
Kings River Handbook.” The document is located at

http://kingsgroundwater.info/ documents/Kings River Handbook 2009.pdf. The court has some recollection
that this document (“Handbook”) or portions of it were submitted at an earlier stage of the proceedings, but the
court cannot locate it in the record in the time available; it is not an exhibit to the current bifurcated trial
proceedings. The version referenced by the court is the Fifth Edition 2009 and states that it was prepared by the
Public Information Staff of KRCD and KRWA, J. Randall McFarland, KRCD and KRWA Public Relations Consultant,
Cristel L. Tufenkjian, KRCD Manager of Community & Public Relations with special material provided by James
Provost trial proceedings. McFarland was a witness in the trial called by plaintiff as an expert historian. Provost was
mentioned as a source for information. Objection and motion to strike on the grounds of inadmissible hearsay was
made to out of court statements adopted by McFarland from other sources including Provost. The court will
separately rule on the objection and motion. The Handbook is obviously a public relations document. It is replete
with hyperbole, frequently waxing poetic. It contains much irrelevant and inadmissible matter. Nevertheless, the
court found the Handbook helpful with respect to the very narrow issues of water flow and historic information
not reasonably subject to dispute. In particular, the court found one of the Handbook’s maps to be helpful. That
map is attached as Exhibit “F.” The court has discounted any other matter stated in the Handbook and has not
considered it. The Handbook itself is not admitted.
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Historically, river runoff in the Tulare Lake Basin collected in terminal lakes on the basin floor. The
interior drainage was created primarily by tectonic sinking and to a lesser extent by the damming
effect of valley-crossing alluvial fans. The terminal lakes complex fluctuated in size from a few square
miles during extended dry periods, to over 800 square miles in wet years.

Tulare Lake, by far the largest of the Basin's terminal lakes, received runoff from several rivers, including
the Kings, Kaweah, Tule and Kern Rivers. Smaller east-side streams such as Deer and Poso Creeks and

the White River likely reached the lake only in wet periods. Surface runoff from the Coast Range
reaching the lake was rare, and usually occurred only after heavy winter rains. Tulare Lake was the
largest freshwater lake west of the Mississippi River and the second largest freshwater lake in the United
States based on surface area. Tulare Lake was estimated to encompass 790 square miles at its highest
overflow level recorded in 1862 and 1868. The lake was very shallow and annual fluctuations could
expose or submerge 100 square miles of land or more. The boundaries of Tulare Lake were ill defined
and changeable due to the low gradients in the Basin.

Tulare Lake had no natural outlet when the lake level was low, but could flow northward into the San
Joaquin River Basin during high waters.

The Kings River flowed southwesterly out of the foothills into numerous channels, and into a
bottomlands area that is incised slightly below the surrounding land. It then coalesced into a single
channel and flowed southwest. Most of the Kings River water flowed south toward Tulare Lake. Near
Kingsburg, water began to flow out of the main stem [0f?] Kings River into numerous sloughs that later
facilitated the distribution of irrigation water. High flows distributed water into these sloughs over a
large, marshy area that merged with Tulare Lake. The northernmost two of these sloughs, now called
Cole and Murphy Sloughs, periodically carried water north into Fresno Slough and the San Joaquin River.

The Kings River originates naturally near the Sierra Nevada Crest above 13,000 feet, supplying waters to
three upper branches of the river.

The Upper South Fork of the Kings River begins below Mather Pass and then descends through Paradise
Valley, then turning west through the Kings Canyon. A number of tributary creeks contribute to this
flow.

The Upper Middle Fork of the Kings River originates in Helen Lake (elevation 11,595 feet), immediately
below Muir Pass. After flowing a few miles toward the east, the Middle Fork descends through the
Tehipite Valley for 27 miles.

The Upper North Fork accumulates at 10,803 feet in Ambition Lake, and then flanks the LeConte Divide.
It then descends reach Lake Wishon.

These branches coalesce into a central channel which is now the Pine Flat Reservoir (not in existence in
1927). This central branch passes through the Piedra Gauging Station (“Piedra”) at the approximate
point where the river exits the foothills of the Sierra. There is also a gauge observer's station and various
devices for measuring and rating the water of the river. (See People's Ditch Co. v. Foothill Irr. Dist. (1931)

112 Cal. App. 273, 274.)
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